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a new retail sales and use tax exemption for mobility enhancing equip- 
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82.12.814. 
Statute Being Implemented: RCW 82.08.814 and 82.12.814. 
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AMENDATORY SECTION (Amending WSR 22-19-025, filed 9/13/22, effective 
10/14/22) 


WAC 458-20-18801 Medical substances, devices, and supplies for 
humans—Drugs prescribed for human use—Medically prescribed oxygen— 
Prosthetic devices—Mobility enhancing equipment—Durable medical 
equipment. 


PART 1 - INTRODUCTION 


101) Introduction. This rule provides tax-reporting information 
for persons making sales of medical products. It also provides infor- 
mation about the retail sales tax and use tax exemptions available for 
the sale and use of certain medical products for humans. 

102) How is this rule organized? This rule is divided into five 
parts as follows: 

(a) Part 1 - Introduction. Part 1 provides information relating 
to the purpose of the rule, how the rule is organized, and provides a 
listing of additional rules that may be helpful to the reader in de- 
termining taxability related to medical products. 
(b) Part 2 - Medical products. Part 2 of this rule identifies 
what "medical products" include for purposes of this rule. Medical 
products is not a statutory term, but instead, is a term used simply 
to collectively describe the medical items addressed by this rule. 

(c) Part 3 - Applicable taxes. Part 3 of this rule provides in- 
formation on the taxes that apply to the sale, use, purchase, or manu- 
facture of medical products. 

(d) Part 4 - Common exemptions. Part 4 of this rule provides in- 
formation on common retail sales tax and use tax exemptions related to 
medical products. 
(e) Part 5 - Bundled transactions. Part 5 of this rule addresses 
the treatment of bundled transactions involving medical products. 

(103) How are examples included in this rule to be used? This 
rule contains examples, which identify a number of facts and then 
state((s)) a conclusion. The examples should be used only as a general 
guide. The tax results of other situations must be determined after a 
review of all of the facts and circumstances. 

(104) What are some other department of revenue rules that ad- 
dress medical or health related providers that might apply? The de- 
partment of revenue (department) has adopted other rules addressing 
the taxability of various activities related to the providing of 
health care. Readers may want to refer to the following rules for ad- 
ditional information: 

(a) WAC 458-20-150, Optometrists, ophthalmologists, and opti- 
cians; 

(b) WAC 458-20-151, Dentists, audiologists, and other health care 
providers—Dental laboratories and dental technicians; 


~ 


~ 
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PART 2 


Hospitals, 
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nursing homes, 


MEDICAL PRODUCTS 
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assisted living fa- 
adult family homes and similar health care facilities. 


(201) What are medical products for purposes of this rule? Medi- 


cal products include durable medical equipment, 
the-counter drugs, 


hancing equipment, over- 
defined by Washington statute. 
tangible personal 
one of the statu 
describes thes 
(202) What 
ment is equipment, 
medical equipment 


that: 


tory definitions. 
medical products. 
is durable medical equipment? Durable medical equip- 
including repair and replacement parts for durable 


drugs, 


mobility en- 


and prosthetic devices as 


Medical products also include other 


property used for medical purposes, 
The remainder of Part 


(a) Can withstand repeated use; 
(b) 
(c) 
or injury; and 
(d) Is not worn in or on the body. 


subsection (206) (b) 
ered "worn in or on the body." 


Table 1 provides a nonexc] 


product examples. 


of this rul 


Table 1 


Durable Medical Equipment Examples 


e Apnea monitors 


e Cofflator 


e Endoscopes 


e Feeding plugs 
e Glucose meters 


e Lasers 


Lithotripters 
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Anesthesia machine and ventilator 


Atomizers (medical - Reusable) 


e Beds, bags, trays, bedpans, commodes, pads, pillows, 
crash carts, lamps, bulbs, and tables (medical) 


Blood parameter monitor, pulse oximetry equipment, 
and blood gas analyzer 


¢ Bone growth stimulator (not worn on the body) 
e Bovie (cauterization) 
e Cardiopulmonary bypass machine 


e Continuous passive motion devices 


Continuous positive airway pressure (CPAP & BI- 
PAP) machine (not worn on the body) 


e Diagnostic equipment - Audiology, cardiology, 
mammography, radiology 


e Electronic speech aids (not worn on the body) 


e Enteral feeding bags, tubing, and connectors 


¢ Instruments - ((Reuseable)) Reusable, e.g., clamps, 
drills, forceps, retractors, scalpels, reamers, scissors 


¢ Intravenous (IV) stands and poles 
e Kidney dialysis devices 


See RCW 82.08. 
le for an explanation of what is consid- 


not covered by 
2 of this rule 


Is primarily and customarily used to serve a medical purpose; 
Generally is not useful to a person in the absence of illness 


0283. Also, see 


lusive list of durable medical equipment 
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Durable Medical Equipment Examples 


Nebulizers 


Respiratory humidifier 


Reusable needles or reusable staplers 


Sling scales 


Stapler (must be empty as staples are not durable 
medical equipment) 


Stethoscopes, stirrups, and stretchers (medical) 


Suction regulators 
TENS units (not worn on the body) 
Tourniquets 


Ultrasound probes, transducers, and mini dopplers 
Whirlpools (medical) 
X-ray equipment 


(203) (a) What is a drug? A "drug" is a compound, substance, or 
preparation, and any component of a compound, substance, or prepara- 
tion, other than food and food ingredients, dietary supplements, alco- 
holic beverages, or cannabis, useable cannabis, or cannabis-infused 
products: 

(i) Recognized in the official United States pharmacopoeia, offi- 
cial homeopathic pharmacopoeia of the United States, or official na- 
tional formulary, or any supplement to any of them; or 

(ii) Intended for use in the diagnosis, cure, mitigation, treat- 
ment, or prevention of disease; or 

(iii) Intended to affect the structure or any function of the 
body. See RCW 82.08.0281. 

Table 2 provides a nonexclusive list of drug product examples. 


Table 2 
Drug Examples 


Dermal fillers - Injectable 


Dialysis dialysate solution 


Federal prescription (RX) drugs, including biologicals 


Gases - Medical grade (nitrous oxide, oxygen, carbon 
dioxide, helium) 


Implanted radioactive isotopes 


Insulin 


Parenteral nutrition formulas - By prescription 


Prescription medicated cotton swabs and gauze wraps 


Sterile water - 1ce, 5cc, 10cc vials, sterile normal 
saline (.9%) - lec, 5cc, 10cc vials - Solutions for 
adding to mixtures and irrigation 


Vaccines 


(b) Substances that are necessary to the performance of durable 
medical equipment are not drugs. A compound, substance, or preparation 
that is necessary for durable medical equipment to perform its func- 
tion is not a drug, even when it otherwise meets the definition of 
drug in this subsection. 

(c) Examples of compounds, substances, preparations that are nec- 
essary in order for the durable medical equipment to perform its func- 
tion. 
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Example 1. A Coulter Blood Cell Counter uses an electrolytic sol- 
ution to perform its function. The solution is entirely contained 
within the device and does not physically interact with the patient's 
tissue (blood) apart from the device. The device cannot perform its 
function without the electrolytic solution. The solution is an inte- 

O 
e 


gral part of the Coulter Blood Cell Counter and is not a drug even 
though the device is used to diagnose disease and the test it performs 
is conducted pursuant to a prescription. 

Example 2. A cryoablation device uses extremely cold, thermally 
conductive solution inside a hollow probe or needle to freeze and re- 
move diseased or malfunctioning cells within a patient's body. The 
solution is entirely contained within the device and does not physi- 
cally interact with the patient's tissue apart from the device. Th 
device cannot perform its function without the solution. The solution 
is an integral part of the device and is not a drug even though the 
device is used in the cure, mitigation, and treatment of disease as 
part of a prescribed procedure. 

Example 3. A specialized medical laser uses certain gases (e.g., 
argon, helium) to determine the wavelength of the light emitted. This 
allows the laser to identify specific cells or substance types. The 
gas is entirely contained within the laser and does not physically in- 
teract with the patient's tissue apart from the device. The devic 
cannot perform its function without the gas. The gas is an integral 
part of the device and is not a drug even though the gas is consumed 
and the laser is used in the cure, mitigation, and treatment of dis- 
ease as part of a prescribed procedure. 

(204) What is mobility enhancing equipment? Mobilit 
equipment is equipment, including repair and replacement 
bility enhancing equipment that: 

(a) Is primarily and customarily used to provide or increase the 
ability to move from one place to another and is appropriate for use 
either in a home or a motor vehicle; 

(b) Is not generally used by persons with normal mobility; and 

(c) Does not include any motor vehicle or equipment on a motor 
vehicle normally provided by a motor vehicle manufacturer. See RCW 
82.08.0283. 

Table 3 provides a nonexclusive list of mobility enhancing equip- 
ment products. 


y enhancing 
parts for mo- 


Table 3 
Mobility Enhancing Equipment Examples 


Bath aids - Raised toilet seat, tub and shower stools 
Bed pull-up T 
Canes 


Car seats (mobility enhancing) 
Crutches 


Handrails and grab bars to assist in rising from 
commode, tub, or shower 


Lift chairs and replacement parts 


Lifts (hydraulic or electric) used to raise or transfer 
patients from bed to chair, commode, or bath 


Replacement parts for mobility enhancing equipment, 
e.g., batteries for electric wheelchairs 


Scooters and transporters 
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Mobility Enhancing Equipment Examples 


Swivel seats enabling the disabled to rotate in order to 
rise from a chair 


Transfer belts to assist in the transfer of patients 
Walkers 
Wheelchairs 


Wheelchairs adapted for specific uses or functions, 
e.g., all terrain wheelchairs 
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(205) Over-the-counter drugs. An over-the-counter drug is a drug 


that contains a label 


by 21 C.F.R. 


L that identifies the product as a drug required 


Sec. 201.66, as amended or renumbered on January 1, 2003. 
The label includes: 
(a) A "drug facts" panel; or 


(bo) A statement of the "active ingredient (s)" with a list of 


products. 


(206) (a) 
replacement, 


replacement parts for a prosthetic device, 


those ingredients contained in the compound, substance, 
tion. See RCW 82.08.0281. 
Table 4 provides a nonexcl 


Table 4 


Over-the-Counter Drug Examples 


Antihistamines 

Anti-inflammatory 

Analgesic 

Contact lenses solution 

Eternal nutrition formulas with drug facts box 
Hydrogen peroxide 

Medicated cotton swabs and gauze wraps (nonlegend) 
Paviodine iodine 

Rubbing alcohol 


or prepara- 


usive list of over-the-counter drug 


What is a prosthetic device? A prosthetic device is a 
corrective, or supportive device, including repair and 


worn on or in the body to: 


(i) Artificially replace a missing portion of the body; 
(ii) Prevent or correct a physical deformity or malfunction; or 


(iii) Support a weak or deformed portion of 


82.08.0283. 


Table 5 provides a nonexclusive list of prost 


ucts. 


Table 5 


the body. 


Prosthetic Device Examples 


Abdominal belts, binders, and supports 
Acetabular cups 

Ankle brace 

Antiembolism stocking 

Artificial eyes, heart valves, larynx, limbs 
Back braces 

Bone cement and wax 

Bone pins, plates, nails, screws 

Breast implants and external prosthesis 


See RCW 


thetic device prod- 
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Prosthetic Device Examples 


Cervical collars 
Cochlear implant 


Continuous positive airway pressure (CPAP) machines 
which are specifically designed to be wholly worn on 
the body and portable 


Corrective eye glasses and contact lenses 


Dental prostheses including, but not limited to, full 
and partial dentures, crowns, inlays, fillings, braces, 
and retainers 


Drainage devices for single patient use because they 
serve the same drainage functions as the body's natural 
systems 


Ear, nose, and throat implants 

Eye glass frames and lenses 

Foley catheter 

Gastric bands and intragastric balloons 
Hand and feet implants 

Head halters 

Hearing aids 

Implanted pacemakers 

Insulin pumps 

Knee immobilizers 

Mastectomy surgical bras 
Maxillofacial devices implanted 
Membrane implants (neutron, spinal, joint) 
Ocular implants 

Orthobiologics implants 


Orthopedic shoes, shoe lifts, inserts, arch supports, 
heel protectors 


Pressure garments - Edema gloves 

Pressure garments - Mast pants, burn garments 
Salem sump with anti-reflux valve 

Shoulder and elbow implants 

Skin implants - Synthetic 


Slings, braces, collars, casts, splints, embolism 
stockings, arch pads, pelvic traction belts, traction 
pulley clamp assemblies and cords 


Slings - Medical 


Specialized orthotic shoes, post-operation shoes, cast 
shoes, diabetic shoes and inserts, and other similar 
apparatus 


Speech aids (electronic) worn on the body 
Sphincters - Medical 

Splints and splint materials 

Stent implants through endoscopy 

Stents (biliary, coronary and urinary) 

Stockings - Compression 

Sutures, staples, and skin glue for closing wounds 
Tendon implants 

TENS units worn on the body 
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Prosthetic Device Examples 


e Testicular and penile implants 
e Trachea tubes 
e Trusses 


(b) When is a device not worn on or in the body? For the purpose 
of this exemption, "worn on the body" means th ntire device is some- 
thing a person puts on or has on their person, to be carried with and 
habitually becomes part of the person as a whole, much in the sense 
that a person wears clothing or other personal items. Such devices are 
designed to be wholly worn on the body and portable. A device is not 
"worn on or in the body" simply because part of it is attached to the 
body in some way for a period of time. These devices cannot be parti- 
ally floor-standing, plugged into an outlet, or moved by virtue of 
dragging, wheels, or with the assistance of a separate device (e€.g., a 
cart or intravenous stand). 

(c) Examples of items that are not prosthetic devices worn on or 
in the body. The following are examples of items not considered pros- 
thetic devices worn on or in the body. 

Example 4. Continuous positive airway pressure (CPAP) machines 

are commonly used by patients with sleep apnea disorders to facilitate 
normal breathing. Patients using a CPAP machine are normally hooked up 
to the machine via tubing and individually tailored masks. Even though 
the mask is normally "worn" for significant periods of time each 
night, the mask by itself cannot accomplish the intended purpose. The 
machine performing the function is not worn on the body as a complete 
system. Neither the mask separately, nor the machine as a whole sys- 
tem, is a prosthetic device. 
Example 5. Heart-lung machines generally replace the function of 
the heart and lungs during surgery, as well as regulating body temper- 
ature and providing an avenue of introduction for anesthetics or other 
medications directly into a patient's bloodstream. While a heart-lung 
machine is attached to the patient, it is commonly a floor-standing or 
wheeled unit and is not a prosthetic device. 


PART 3 - APPLICABLE TAXES 


(301) What basic tax information do I need to be aware of when 
selling, purchasing, using, or manufacturing medical products? This 
subsection provides general tax-reporting information for persons who 
sell, purchase, use, or manufacture, medical products. 

(302) How are medical products taxed? In general, sales of medi- 
cal products are taxable. Sales of medical products to consumers such 
as doctors, hospitals, or patients are subject to retailing business 
and occupation (B&O) tax and the retail sales tax. These taxes apply 
to the sale of medical products as follows: 

(a) Retail sales tax. Retail sales tax applies to the sale of 
medical products to a consumer unless a specific exemption applies. 
RCW 82.04.050 and 82.08.020. Specific exemptions are discussed in Part 
4 of this rule. 

(b) Retailing B&O tax. There is no general B&O tax exemption for 
sales of medical products. Even if a sale of a medical product is ex- 
empt from retail sales tax, the gross proceeds from the sale of the 
medical product to a consumer is subject to the retailing B&O tax. 

(c) Wholesaling B&O tax. Sales to persons who resell the medical 
products (e.g., pharmacies) are subject to the wholesaling B&O tax. 
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products discussed in this rule when those businesses are the consum- 
ers. Information about exemption certificates may be obtained by: 

(a) Using the department's website at dor.wa.gov/; 

(b) Reference to RCW 82.08.050(7); or 

(c) Calling the department's telephone information center at 
1-360-705-6705. 


PART 4 - COMMON RETAIL SALES TAX AND USE TAX EXEMPTIONS 


(401) What common retail sales tax and use tax exemptions apply 
to the sale of medical products? This part of the rule provides a non- 
exhaustive list of retail sales tax and use tax exemptions available 
with respect to various medical products. 

(402) Sales of medical products pursuant to a prescription. Most 
retail sales tax exemptions available for sales of medical products 
require that the item is purchased under authority of a prescription. 
(a) What is a prescription? A "prescription" is an order, formu- 
la, or recipe issued in any form of oral, written, electronic, or oth- 
er means of transmission by a duly licensed practitioner authorized by 
the laws of this state to prescribe. See RCW 82.08.0281. The specific 
requirements for a prescription may differ depending on the item ex- 
empted and the RCW chapter under which the person issuing the pre- 
scription is licensed. Close attention must be paid to the details 
given for each specific exemption explained in the following subsec- 
tions of this rule. 
(b) No automatic exemption. A prescription does not automatically 
qualify a sale of a medical product for a sales tax or use tax exemp- 
tion. Unless a specific exemption exists in statute for the sale or 
use of the item in question the item is not exempt, even with a pre- 
scription. For example, if a physician prescribes a regimen of exer- 
cise at the local fitness club, the mere issuance of the prescription 
does not qualify the sales of that service for a retail sales tax ex- 
emption because no such exemption exists in statute. 
(c) When medical procedures are prescribed. When a medical proce- 
ure is prescribed by a duly licensed practitioner authorized to pre- 
cribe the same, that overall prescription fulfills the prescription 
egquirement (if any) for each eligible exempt item used in the proce- 
ure. For example, an orthopedic surgeon conducts joint replacement 
surgery for a patient's diseased joint. As part of that surgical pro- 
cedure, prescription drugs and other eligible exempt items are used. 
The surgeon does not specifically issue a separate written prescrip- 
tion for each eligible exempt item. The surgeon's order for the surgi- 
cal procedure and the oral directions provided by the surgeon during 
the procedure fulfill any prescription requirement for each eligible 
item used in an exempt manner during that procedure. 

(d) Dispensed pursuant to a prescription. The purchase of drugs 
to be dispensed in the diagnosis, cure, mitigation, treatment, or pre- 
vention of disease or to affect the structure or any function of the 
body, by hospitals or other persons licensed to prescribe such drugs, 
are considered dispensed pursuant to a prescription and therefore ex- 
empt, providing the buyer gives the seller an exemption certificate or 
other approved documentation as discussed in Part 3 of this rule. 

(403) Sales tax and use tax exemptions available with respect to 
various medical products. 

(a) Sales to a free hospital are exempt from sales tax and use 
tax. RCW 82.08.02795 and 82.12.02745 provide retail sales tax and use 
tax exemptions for items sold to and used by a "free hospital" when 
those items are reasonably necessary for the operation of, and provi- 
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of these drugs and devices to medical practitioners, clinics, or hos- 
pitals must obtain an exemption certificate, capture the data elements 
described in subsection (304) of this rule, or otherwise meet the re- 
quirements of RCW 82.08.050(7) to substantiate the exempt nature of 
any sale, as discussed in Part 3 of this rule. 

The purchase, sale, or use qualifies for exemption when either 
one of the following conditions exists: 

e The drug or device is supplied by a family planning clinic that 
is under contract with the Washington state department of health to 
provide family planning services; or 

e The family planning items are or will be dispensed to patients, 
pursuant to a prescription. Persons dispensing these items are re- 
quired to obtain and maintain files of prescriptions to document the 
exempt nature of such sales. 

(h) Medically prescribed oxygen is exempt from retail sales tax 
and use tax. RCW 82.08.0283 provides a retail sales tax exemption for 
sales of medically prescribed oxygen for an individual prescribed by a 
person licensed under chapter 18.57 RCW (Osteopathy—Osteopathic medi- 
cine and surgery) or chapter 18.71 RCW (Physicians) for use in the 
medical treatment of that individual. A comparable use tax exemption 
is provided in RCW 82.12.0277. Persons making tax-exempt sales of 
these items must obtain an exemption certificate, capture the data el- 
ements described in subsection (304) of this rule, or otherwise meet 
the requirements of RCW 82.08.050(7) to substantiate the exempt nature 
of any sale as discussed in Part 3 of this rule. 

(i) What is medically prescribed oxygen? The exemption for "medi- 
cally prescribed oxygen" is not limited to gaseous or liquid oxygen 
(chemical designation 02). Medically prescribed oxygen is defined by 
RCW 82.08.0283 to include, among other things, oxygen concentrator 
systems, oxygen enricher systems, liquid oxygen systems, and gaseous, 
bottled oxygen systems. The primary use of the equipment must be for 


the generation or storage of medically prescribed oxygen (02). These 

systems include regulators, cannulae, masks, and similar items used to 
deliver the oxygen to the individual from the tax-exempt oxygen gener- 
ation or storage device. 

(ii) Accessories may not be exempt. Exempt medical oxygen systems 
are sometimes connected to the patient through taxable systems. The 
exemption for medically prescribed oxygen only applies to items up to 
the point the exempt oxygen system is connected to the taxable system. 
From that point of connection forward to the patient, masks, tubing, 
or other similar items remain part of the taxable system and are sub- 
ject to retail sales tax. 

(iii) Examples. 

(A) Example 12. A physician prescribes oxygen for a patient. The 
patient rents an oxygen concentrator system and a separate cart to 
transport the system. The prescribed oxygen concentrator system can be 
rented exempt of sales tax. However, the exemption for "medically pre- 
scribed oxygen" does not include a separate cart used to transport a 
tax-exempt system. For information about durable medical equipment, 
see Part 2 of this rule. If the oxygen concentrator system and cart 
are rented for one nonitemized price the rental may be a bundled 
transaction. See Part 5 of this rule for information on how tax ap- 
plies to a bundled transaction. 
(B) Example 13. A physician prescribes a "continuous positive 
airway pressure (CPAP)" system for a patient diagnosed with a sleep 
apnea disorder. The CPAP system primarily supplies room air, under 
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trols are generally used with each test of patient specimens to vali- 
date the accuracy of that particular test. 

(ii) What are calibrators? A "calibrator" is a material, solu- 
tion, or lyophilized (freeze-dried) preparation designed to be used in 
calibration of medical laboratory machines. The values or concentra- 
tions of substances of interest in the calibration material are known 
within limits determined during its preparation or before use. Cali- 
brators are generally used at specified intervals such as every eight 
hours, at midnight, or at shift changes, in accordance with the ma- 
chine manufacturer's requirements or the requirements of administering 
agencies to verify the accuracy of the machine. 

Calibrators are subject to retail sales tax or use tax because 
they are used to diagnose problems with machines and they do not phys- 
ically interact with a patient's specimen to diagnose disease. 

(iii) What are standards? A "Standard" is a reference material of 
fixed and known chemical composition capable of being prepared in an 
essentially pure form. Standard also includes any certified referenc 
material generally accepted or officially recognized as the unique 
standard used to test and calibrate medical lab equipment. Standards 
are often used in the original setup of medical lab equipment. 
A standard is subject to retail sales tax and use tax because it 
is used to test and calibrate equipment and does not physically inter- 
act with a patient's specimen. 

(1) Sales of human blood, tissue, organs, or body parts may be 
exempt from retail sales and use taxes - No prescription or exemption 
certificate is required. RCW 82.08.02806 provides a retail sales tax 
exemption for human blood, tissue, organs, bodies or body parts when 
used for medical research and quality control testing purposes. RCW 
82.12.02748 provides a comparable use tax exemption. 

(i) Definitions of human blood, tissue, organs, or body parts. 
For the purposes of this exemption the following definitions apply: 

(A) "Blood" means human whole blood, plasma, blood derivatives, 
and related products (e.g., bone marrow). 

(B) "Tissue" includes human musculoskeletal tissue, musculoskele- 
tal tissue derivatives, ligament tissue, skin tissue, heart valve tis- 
sue, human bone, and human eye tissue. 

(C) "Organs" or "body parts" means a part of a human body having 
a special function. 

(11) Materials consisting of both human and animal components. 
Materials consisting of both human and animal components are not "hu- 
man blood, tissue, organs, or body parts" and do not qualify for this 
exemption. 
(iii) Sales of spermatozoa. These retail sales tax and use tax 
exemptions do not apply to sales or purchases of spermatozoa (male re- 
productive cell). 

m) (i) Durable medical and mobility enhancing equipment - Retail 
sales tax or use tax applies in most cases. Retail sales tax or use 
tax applies to the sale or use of durable medical equipment and mobi- 
lity enhancing equipment, unless a specific exemption applies. See 
subsections (202) and (204) of this rule for the definition of durable 
medical and mobility enhancing equipment. 

(11) (A) Mobility enhancing equipment - Complex needs patient ex- 
emption. Beginning on August 1, 2023, retail sales tax and use tax 
does not apply to the sale or use of mobility enhancing equipment when 
that equipment is purchased for or used by a complex needs patient. To 
qualify for this exemption the mobility enhancing equipment must meet 
the user's specific and unique medical, physical, or functional needs 
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and capacities for basic activities when medically necessary to pre- 


vent hospitalization or 


institutionalization of the complex needs pa- 


tient. 


(B) For the purposes of this subsection (403) (m) (ii), 


"complex 


needs patient" means an 


individual with a diagnosis or medical condi- 


tion that results in significant physical or functional needs and ca- 


pacities. 
(C) This exemption 


includes repair service and replacement parts 


for mobility enhancing equipment. 


(D) To claim this exemption, 


the buyer must provid 


the seller 


with a retail sales tax 


exemption certificate. The seller 


must retain 


a copy of the certificate for the seller's files. 


Informat 


tion about 


exemption certificates may be obtained by: 


(I) Using the department's website at dor.wa.qov; 


(II) Reference to RCW 82.08.050(7); or 


(III) Calling the department's telephone information center at 


1-360-705-6705. 


(n) Sales of prosthetic devices may be exempt of retail sales and 
use taxes. RCW 82.08.0283 provides a retail sales tax exemption for 


sales of prosthetic devices prescribed, 


individual by a person 
scribe, fit, or furnish 


pair and replacement parts, as wel 


respect to repairing, c 


fitted, or furnished for an 
licensed under the laws of this state to pre- 
prosthetic devices. The exemption includes re- 
ll as labor and services rendered in 


leaning, altering, or improving prosthetic de- 


vices. RCW 82.12.0277 provides a corresponding use tax exemption. Per- 


sons making tax-exempt sales of 


these prosthetic devices to medical 


practitioners, nursing homes, and hospitals, must obtain an exemption 
certificate, capture the data elements described in subsection (304) 


of this rule, or otherwise meet the requirements of RCW 82.08.050(7) 
to substantiate the exempt nature of any sale as described in Part 3 
of this rule. See subsection (206) of this rule for the definition of 


prosthetic device. 


(o) Kidney dialysis devices are exempt of retail sales and use 
taxes with a prescription. RCW 82.08.945 provides a retail sales tax 


exemption for sales of kidney dialysis devices for human use pursuant 
to a prescription. The exemption also includes repair and replacement 


parts, as well as labor and services rendered in respect to repairing, 


cleaning, altering, or improving kidney dialysis devices. 


82.12.945 provides a comparable use tax exemption. For 


conditions the dialysis 
the generator to power 
does not perform the ac 


process cannot be performed wi 


tual dialysis process on the pa 


and is not a kidney dialysis device. 
(pẹ) Nebulizers are exempt of retail sales and use taxes with a 

prescription. RCW 82.08.803 and 82.12.803 provide sales tax and use 

tax exemptions in the form of a refund for the sale or use of a nebu- 


lizer for human use pursuant to a prescription. 
vice, and not a building fixture, 


the 


this exemption, a "kidney dialysis device" is a device which physical- 
ly performs the dialyzing or separating process on blood. Kidney dial- 
ysis device does not include other equipment or tools used in conjunc- 
tion with a kidney dialysis device. 
Example 15. A kidney dialysis device is wired to a dedicated 
backup generator that exists only to service the dial 
the main source of power is interrupted or is unavail 


RCW 


purpose of 


lysis device when 
lable. 


Under those 


thou 


t the use of 


the dialysis device. Even so, the generator 


tien 


t's blood 


A nebulizer is "a de- 
that converts a liquid medication 


into a mist so that it can be inhaled." The exemptions include repair 
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and replacement parts, as well as labor and services rendered in re- 
spect to repairing, cleaning, altering, or improving a nebulizer. 
Under thes xemptions, sellers must collect the tax on sales 
subject to these exemptions. To obtain a refund of tax paid, buyers 
must apply for a refund directly from the department by submitting a 
completed refund application form to the department and including the 
original sales receipt. Any buyer submitting an application for refund 
should refer to WAC 458-20-229 or use the department's website at 
dor.wa.gov/content/ContactuUs. 

(q) Ostomic items are exempt of retail sales and use taxes - No 
prescription is required. RCW 82.08.804 and 82.12.804 provide specific 
sales tax and use tax exemptions for ostomic items for colostomy, 
ileostomy, or urostomy patients. "Ostomic items" are disposable medi- 
cal supplies used by colostomy, ileostomy, and urostomy patients and 
include bags, belts to hold up bags, tapes, tubes, adhesives, deodor- 
ants, soaps, jellies, creams, germicides, and related supplies. "Os- 
tomic items" do not include undergarments, pads and shields to protect 
undergarments, sponges, or rubber sheets. A prescription is not re- 
quired for the sale of ostomic items to be exempt from tax. 


PART 5 - BUNDLED TRANSACTIONS 


(501) What is a bundled transaction? A "bundled transaction" is 
the retail sale of two or more products, except real property and 
services to real property, where: 

e The products are otherwise distinct and identifiable; and 

e The products are sold for one nonitemized price. 

A bundled transaction does not include the sale of any products 
in which the sales price varies, or is negotiable, based on the selec- 
tion by the buyer of the products included in the transaction. 

(a) How are bundled transactions generally taxed for retail sales 
tax purposes? A transaction is generally considered a bundled transac- 
tion subject to retail sales tax if more than 10 percent of the pur- 
chase price or sales price is attributable to retail sales taxable 
products. RCW 82.08.190 and 82.08.195. 

(b) Exception. A transaction which otherwise meets the definition 
of a "bundled transaction" is not a bundled transaction when both of 
the following are true: 

(i) The transaction includes food and food ingredients, drugs, 
durable medical equipment, mobility enhancing equipment, over-the- 
counter drugs, prosthetic devices, or medical supplies; and 

(ii) The seller's purchase price or sales price of the taxable 
tangible personal property is 50 percent or less of the total purchase 
price or sales price of the bundled tangible personal property. Sell- 
ers may not use a combination of the purchase price and sales price of 
the tangible personal property when making the 50 percent determina- 
tion for a transaction. 

(502) How are kits (or trays) used for medical procedures taxed 
if they contain a combination of individually taxable and nontaxable 
items? Medical procedure kits are often purchased as a plastic-wrapped 
package that includes the various items needed to perform a particular 
medical procedure. A procedure kit can combine items that are either 
subject to retail sales tax or exempt from retail sales tax if sold 
separate from a kit or tray, as individual items. However, when a kit 
involves a bundled transaction sold for one nonitemized price, the 
sale of the entire kit is either subject to retail sales tax or ex- 
empt. This subsection explains how to determine whether a particular 
medical procedure kit is subject to or exempt from retail sales tax. 
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rwise meet 


licensed praci 


th 


tient. The kit 


strips, 


and a lancet. 


requirements of RCW 82.08.050(7 
within a kit is only exempt 
the procedure in which the item is used) 
titioner authorized by 
scribe the same. 

Example 16. A glucose testing kit is prescribed for 
includes a glucose met 
The glucose met 


has a purchase price of $40.00 


when sold separatel 


y. 


concerning durable medical equ 
not covered by any exemption, 


subject to retail 


test 


a purchase price of $20.00, 
sold separately pursuant to a prescription. 
the kit is $100.00. 
To determine if the full purchase price of 


of 


sales tax wh 


t pursuant 


an 


retail sales 
nents 
kit 


tire kit is s 


are more than 
Therefore, r 


tax, 
should be compared 
If the taxable componeni 
ubject 
price for both the g] 
50 percent of 
tail sal 


price, sales 


tax woul 


the purchase 


ipment.) 


has a purchase price of $40.00, 
en sold separately. 
reagent strips qualify as disposable drug delivery devices, 


ter, 
ter is durable medical equipment, 
, and is subject to retail sales 
(See Part 2 of this rule for more information 
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tax-exempt sale of a kit must obtain an exemption 
the buyer that lists the general item types within 
t are exempt as discussed in Part 3 of this rule, 


capture 

tion (304) of this rule, or oth- 
). If a particular item 

to a prescription, the item (or 


must be prescribed by a duly 


the laws of this state to pre- 


a human pa- 
test reagent 


five sampl 


tax 


The lancet is a single-use tool 
and is 
the 
have 


In this case, 


d are exempt from retail sales tax when 


(or sales) 


CO 


to re 
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EXPEDITED RULES 


DEPARTMENT OF REVENUE 
[Filed November 2, 2023, 4:06 p.m.] 


Title of Rule and Other Identifying Information: WAC 458-29A-400 
Leasehold excise tax—Exemptions. 
Purpose of the Proposal and Its Anticipated Effects, Including 
Any Changes in Existing Rules: The department proposes to amend this 
rule to recognize provisions of SHB 1163 (2023) which added a new 
leasehold excise tax exemption for all leasehold interests in the pub- 
lic or entertainment areas, as well as some of the office areas, of a 
qualified arena that: (a) Has a seating capacity of more than 4,000; 
(b) is located on city-owned land; (c) is located in a city with a 
population of over 100,000; and (d) has a cost of constructing im- 
provements to the arena that were 100 percent, incurred by private en- 
tities that were not reimbursed by the public owner. Taxpayers claim- 
ing an exemption for this type of arena must file a complete tax per- 
formance report as provided in RCW 82.32.534. 
Reasons Supporting Proposal: To recognize provisions of SHB 1163 
(2023). 
Statutory Authority for Adoption: RCW 82.29A.140. 
Statute Being Implemented: RCW 82.29A.130. 
Rule is not necessitated by federal law, federal or state court 
decision. 
Name of Proponent: Department of revenue, governmental. 
Name of Agency Personnel Responsible for Drafting: Darius Massou- 
di, 6400 Linderson Way S.W., Tumwater, WA 98501, 360-534-1572; Imple- 
mentation and Enforcement: 6400 Linderson Way S.W., Tumwater, WA 
98501. 
This notice meets the following criteria to use the expedited 
adoption process for these rules: 
Adopts or incorporates by reference without material change fed- 
eral statutes or regulations, Washington state statutes, 
rules of other Washington state agencies, shoreline master 
programs other than those programs governing shorelines of 
statewide significance, or, as referenced by Washington 
state law, national consensus codes that generally establish 
industry standards, if the material adopted or incorporated 
regulates the same subject matter and conduct as the adopt- 
ing or incorporating rule. 
Explanation of the Reason the Agency Believes the Expedited Rule- 
Making Process is Appropriate: Th xpedited rule-making process is 
applicable to this rule update because the department is amending the 
language to reflect statutory requirements. 


NOTICE 

THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROC- 
ESS THAT WILL ELIMINATE THE NEED FOR THE AGENCY TO HOLD PUBLIC HEAR- 
INGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT STATEMENT, OR PROVIDE 
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU 
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EX- 
PRESS YOUR OBJECTIONS IN WRITING AND THEY MUST BE SENT TO Darius Mas- 
soudi, Department of Revenue, 6400 Linderson Way S.W., Tumwater, WA 
98501, phone 360-534-1572, fax 360-534-1606, email DariusM@dor.wa.gov, 
AND RECEIVED BY January 22, 2024. 


November 2, 2024 
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Atif Aziz 
Rules Coordinator 


filed 12/6/22, effective 


(1) Introduc- 


This rule explains the exemptions from leasehold excise tax 


125, 


and 82 


This rul 
for the 


Le 


82.32.805. 
Rule examples. 
ify a set of facts and then states a concl 
ld be used only as a general 
will eval 
tances and apply both this rule and o 
ority. 
Definitions. 
s apply: 
"New tax pref 
takes effect after Aug 
st I; 


2013, 


leasehold excise 


130% 


which 
s the 
tax 


also explain 


This rule 


82.29A.130, 
To be exempt from 
e leaseh 


inclu 


82.29A.132, 82.29A.134, 

the leasehold excise 

old interest must be used ex- 
the exemption is granted. 
expiration date for new tax pref- 


pursuant to the language found at 


uate each case 


renc 
ust 1, 


2013, 


guide. 


For purposes of 


means a 
or a tax preferenc 
that is expanded or ex 
if the expanding or extending legislative amendment 


des a number of examples that 
usion. The examples 

The department of revenue 

its particular facts and cir- 
ther statutory and common law 


on 


this rule, the following defini- 
tax preference that 
in 
tended after August 


initially 
ffect as of 
ty ZOLS; 

includes any 


th 


"Tax preference" has the same meaning as in RCW 43. 
respect to any state tax administered by the depar 


does not include 


th 


83.100 RCW. 


(3) 
(a) 


erties of a public utility are exempt 
leasehol 
property of a public util 
Assume 
leased to ABC Rail 
tax because ABC Railroad Company is a public utility 
taxed under chapter 84.12 RCW and the tracl 


(b) 
Tracks 


Operating 


All leaseh 


d interest is assessed and taxed as par 
ty under chapter 84.12 RCW. 
ABC Railroad Company is a publ 
lroad Company are exempt 


Example. 


e tax preference. 


e Washington esta 


136.021 
tment, except 


te and transfer tax in chapter 


properties of a public utility. 


old interests tha 


i 


road's operating properties. 
Student housing at public and nonprofit schools and colleges. 


(4) 
(a) Al] 
school, college, or universi 


students are exempt from leasehold excise 


leasehold interests in facili 


ty which 


t are part of the operating prop- 
from leasehold excise tax if the 
t of the operating 


ic utility. 
leasehold excise 
assessed and 
t of the rail- 


from 


KS are par 


ties owned or used by a 
leasehold provides housing to 
tax if the student housing 


is exempt from property 
(b) Example. Assume 
use as a dormitory for i 
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with this building is exempt from the leasehold excise tax. 


because the dormitory is used 


dents. 
(5) 
(a) 


This is 


to house State Public University's stu- 


Subsidized housing. 


All leasehold interests of subsidized housing are exempt from 


leasehold excise tax if the property is owned in fee simple 


United S 
visions, 


(b) 
which it 


by the 


tates, the state of Washington or any of its political subdi- 
and residents of the housing are subject to specific income 

qualification requirements. 
Example. Assume an apartment building and the property on 


is located is: 


EF 


* Owned in fee simple by the state of Washington; and 
e Used as subsidized housing for residents subject 
qualification requirements. 
the United States Department of Housing and Urban Development 


to income 


holds the leasehold interest on the property it is exempt from lease- 
hold excise tax. This is because the property is owned in fee simple 


by the s 


dents are subject to income qualification requirements. 


(6) 
(a) 


partment 


Nonprofit fair associations. 


tate of Washington, used for subsidized housing, and the resi- 


All leasehold interests used for fair purposes of a nonprofit 
fair association are exempt from leasehold excise tax if the fair as- 
sociation sponsors or conducts a fair or fairs supported by 
collected under RCW 67.16.100 and allocated by the director 


revenues 
of the de- 


of agriculture. The property must be owned in fee simple by 


the United Sta 


subdivisions. However, if a nonprofit association subleases 


property 
est. 
(b) 


Fair Association is exempt from leasehold excise tax. Local 
Fair Association subleases some of the buildings on the fairgrounds 


tes, the state of Washington or any of its political 


exempt 


to a third party, the sublease is a taxable leasehold inter- 


Example. Assume a leasehold interest held by Local 


Nonprofit 
Nonprofit 


ct ct ct 


private parties for storage during the winter. These subleases are 
subject to the leasehold excise tax. 


(7) 
(a) 


Public employee housing. 


All leasehold interests in public property or property of a 
community center which is exempt from property tax used as a residence 
by an employee of the public owner or the owner of the community cen- 


ter which is exempt from property tax are exempt from leasehold excise 
tax if the employee is required to live on the public property or com- 
munity center which is exempt from property tax as a condition of his 


or her employment. The "condition of employment" requirement is met 
only when the employee is required to accept the lodging in order to 

nable th mployee to properly perform the duties of his or her em- 
ployment. However, the "condition of employment" requirement can be 


met even 
publicly 
which is 
(b) 
(1) 


if the employer does not compel an employee to reside ina 
owned residence or residence owned by a community center 


exempt from property tax. 
Examples. 


A park ranger employed by the National Park Service, an agen- 
cy of the United States government, resides in a house furnished by 

the agency at a national park. The ranger is required to be 
hours a day to respond to requests for assistance from park 
staying at an adjacent overnight campground. The use of the house is 


on call 24 
visitors 


exempt from leasehold excise tax because the lodging enables the rang- 
er to properly perform her duties. 
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of fish and wild- 
a fish hatchery al- 


the 
as a con- 


the housing 


the 
tors 


hatch- 
on 


from 


Th 


of an equal job classification are not required to perform 


tional duties. 
(iii) 


A professor employed by State Universit 


us 
tinue to be employed 
duties were not performed and even though state employees 
the addi- 


is exempt 


C ven 


by the agency if the 


ty is given the 


choice of residing in university-owned campus housing free of charge 


or of residing elsewhere and receiving a cash allowance in addition to 


her regular salary. 
of charge, the 
be subject to 


not required for her 


(8) 

(a) 
dian tribe, an 
t by the 
to a 
.36.451 
the bal 
(b) Any 
the leaseh 
ervation, on tru 


an 
an 


excise tax. 


(c) 


boat is used in a 
from the 
lated to 
try). 


(9) 

(a) 
from tax due 
458-20-192) 
or community 


CO 


that 


Leasehold in 
leasehold excise tax if 


value of the 
leasehold excise 
to perform properly the dut 
Interests held by enrolled Indians. 

ts held by enroll 
lands are owned or hel 
d the fee ownership of the 


teres 
the 


United S 
lessee which 


cing test 


leasehold tax. 
enrolled Indians, 


the appl 
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ta 
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(see WAC 458-20-192). 
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treaty fishery or som 


If she elects to reside in 


tax because her 
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the 
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other treaty right, 
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under chapter 82 
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on 
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lodging furnished to the professor would 
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ties of her employment. 
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Eere’s 
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property of any Indian or Indian tribe, 
ld in trust by the United Stat 
ienation imposed by the Uni 
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(b) Example. 
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and WAC 458-29A-200. 

Harry leases land held in trust by the United S 
for the Yakama Nation for the sum of $900 per month. The fair market 
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the amoun 
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the department will use the same 
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ts are sub- 
.29A RCW, 
t preempted 


Lled Indian or a tribe, 
thin the boundaries of an Indian res- 
or is associated with the 
is not subject to leasehold 

Example. Assume an enrolled member of the Puyallup Tribe 

member keeps his or her boat, 
treaty fishery. The leasehold interest is 
For more information on excise 
see WAC 458-20-192 


and the 
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dian coun- 


(not otherwise exempt 
t described in WAC 
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tes or subject to 
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xempt from the leasehold excise tax because Harry pays 


t of the fair market value for the qualified lands. 


For more information on the preemption analysis and other tax issues 


related to Indians, 


see WAC 458-20-192. 


(10) Annual taxable rent is less than $250. 

(a) Leasehold interests for which the taxable rent is less than 
$250 per year are exempt from leasehold excise tax. For the purposes 
of this exemption, if the same 1 
tiguous parcels of property owned by the same lessor, the 


or more coni 


partment will 

parties. Rent 
the same property within a 12-month period will be com- 

] a single lease for a period 


parties for 


bined to determine annual rent; however, 


taxable rent 


SS 


has 


a leasehold interest in two 


for each contiguous parcel will be combined and the com- 


bined taxable rent will determin 
this exemption has been 
must be in cl 


wh 


ther 


the threshold established by 


met. To be considered contiguous, the parcels 


oser proximity than merely within the boundaries of one 
piece of property. When determining the annual leasehold rent, the de- 
rely upon the actual substantive agreement between th 
payable pursuant to successive leases between the sam 


of less than one year will not be projected on an annual basis. 
(b) Examples. 
(i) The yacht club rents property from the Port of Bay City for 
its clubhouse and moorage. It also rents a parking stall for its com- 
modore. The parking stall is separated from the clubhouse only by a 
common walkway. The parking stall lease is a part of the clubhouse 
lease becaus 


it is contiguous to 
necessary walkway. 
(ii) Ace Flying Club rents hangars, 
Port of Desert City. It has separa 
hangars are separated from the tie down space by a row of other hang- 
ars, each of which is leased to a different party. Common ramps and 

roadways also separate th 
hangars, because they are adjacent to one another, create a single 


e club's han 


gars 


the clubhouse, separated only by a 
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empt from leasehold excise tax for its use and possession of state 
property. 

(ii) Assume ABC Charitable Society, a nonprofit organization, op- 
erates and manages a business within a state prison under an agreement 
between it and the department of corrections. ABC Charitable Society 
is exempt from leasehold excise tax for its use and possession of 
state property. 

(15) Camp facilities for persons with disabilities. 

(a) Leasehold interests in a camp facility are exempt from lease- 
hold excise tax if the property is used to provide organized and su- 
pervised recreational activities for persons with disabilities of all 
ages, and for public recreational purposes, by a nonprofit organiza- 
tion, association, or corporation which would be exempt from property 
tax under RCW 84.36.030(1) if it owned the property. 

(b) Example. Assume a county park with camping facilities is 
leased to Charity Campgrounds, a nonprofit charitable organization 
that allows the property to be used by the general public for recrea- 
tional activities throughout the year and as a camp for disabled per- 
sons for two weeks during the summer. Charity Campgrounds is exempt 
from leasehold excise tax because the nonprofit allows the property to 
be used by the general public for recreational activities throughout 
the year, and to be used as a camp for disabled persons for two weeks 
during the summer. 
16) Public or entertainment areas of certain baseball stadiums. 
(a) Leasehold interests in public or entertainment areas of a 
baseball stadium with natural turf and a retractable roof or canopy, 
located in a county with a population of over 1,000,000 people, with a 
seating capacity of over 40,000, and constructed on or after January 
1, 1995, are exempt from leasehold excise tax. 
(b) "Public or entertainment areas" for the purposes of this sub- 
section include ticket sales areas, ramps and stairs, lobbies and con- 
courses, parking areas, concession areas, restaurants, hospitality and 
stadium club areas, kitchens or other work areas primarily servicing 
other public areas, public rest rooms, press and media areas, control 
booths, broadcast and production areas, retail sales areas, museum and 
exhibit areas, scoreboards or other public displays, storage areas, 
loading, staging, and servicing areas, seating areas and suites, the 
playing field, and any other areas to which the public has access or 
that are used for the production of the entertainment event or other 
public usage, and any other personal property used for such purposes. 
"Public or entertainment areas" does not include locker rooms or pri- 
vate offices used exclusively by the lessee. 

(17) Public or entertainment areas of certain football stadiums 
and exhibition centers. Leasehold interests in the public or enter- 
tainment areas of an open-air stadium suitable for national football 
league football and for Olympic and world cup soccer, with adjacent 
exhibition facilities, parking facilities, and other ancillary facili- 
ties constructed on or after January 1, 1998, are exempt from lease- 
hold excise tax. For the purpose of this subsection, the term "public 
and entertainment areas" has the same meaning as set forth in subsec- 
tion (16) of this rule. 
18) Public facilities districts. All leasehold interests in pub- 
lic facilities districts, as provided in chapter 36.100 or 35.57 RCW 
are exempt from leasehold excise tax. 

19) State route 16 corridor transportation systems. All lease- 
hold interests in the state route number 16 corridor transportation 


~ 


~ 
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cation, child care centers, day care centers, child development cen- 
ters, tot lots, community centers, housing offices, dining facilities, 
unit offices, and other similar facilities for the support of military 
housing. 

(25) Community colleges and technical colleges. 

(a) All leasehold interests in facilities owned or used by a com- 
munity college or technical college ar xempt from leasehold excise 
tax if the leasehold interest provides: 

(i) Food services for students, faculty, and staff; 

(ii) The operation of a bookstore on campus; or 

(iii) Maintenance, operational, or administrative services to the 
community college or technical college. 

(b) Provisions of RCW 82.32.805 and 82.32.808 do not apply to the 
exemption specified in this subsection. 

(26) Anaerobic digesters. 

(a) Beginning July 1, 2018, all leasehold interests in buildings, 
machinery, equipment, and other personal property which are used pri- 
marily for the operation of an anaerobic digester, the land upon which 
this property is located, and land that is reasonably necessary in the 
operation of an anaerobic digester ar xempt from leasehold taxes for 
a period of six years from the date on which the facility or the addi- 
tion to the existing facility becomes operational. 

(b) Claims for the exemption described in (a) of this subsection 
must be filed with the department on the form Leasehold excise tax ex- 
emption to operate an anaerobic digester available at https:// 
dor.wa.gov. Once filed, the exemption is valid for six assessment 
years following the date on which the facility or the addition to the 
existing facility becomes operational and may not be renewed. The de- 
partment must verify and approve claims as it determines to be justi- 
fied and in accordance with this subsection. No claims may be filed 
after December 31, 2024. 

(c) For the purposes of this subsection, "anaerobic digester" 
means a facility that processes organic material into biogas and di- 
gestate using microorganisms in a decomposition process within a 
closed, oxygen-free container as well as the equipment necessary to 
process biogas or digestate produced by an anaerobic digester into 
marketable coproducts including, but not limited to, biogas condition- 
ing, compression, nutrient recovery, and electrical generation equip- 
ment. See RCW 82.08.900. 

(27) Exemptions for public or entertainment areas of certain are- 
nas. Leasehold interests in the public or entertainment areas of ((aA 
arena)) the following two types of arenas are exempt from the lease- 
hold excise tax ( (+£ the—arena has) ): 

(a) An arena with a seating capacity of more than 2,000 ( (;—eneé 
+s)); located on land owned by a city with a population over 200,000; 
and within a county with a population of less than 1,500,000. For the 
purposes of this ( (subsecties)) paragraph, the term "public or enter- 
tainment areas" has the same meaning as set forth in subsection (23) 
of this rule. 

(b) Beginning October 1, 2023, an arena with a seating capacity 
of more than 4,000; located on land owned by, and within, a city with 
a population over 100,000; and private entities were responsible for 
100 percent of the cost of constructing improvements to the arena 
which were not reimbursed by the public owner. For the purposes of 
this paragraph, "public or entertainment areas" has the same meaning 

c 
Ss 


as set forth in subsection (23) of this rule, except that it also in- 
cludes office areas used predominately by the lessee. 
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(i) A taxpayer claiming an exemption for this type of arena must 
file a complete tax performance report as provided in RCW 82.32.534. 

(ii) This exemption does not apply to leasehold interests on or 
after October 1, 2033. 

(28) Certain facilities owned by the state parks and recreation 
commission. Beginning January 1, 2023, leasehold interests in facili- 
ties owned by the state parks and recreation commission that are lis- 
ted on the national register of historic places or the Washington her- 
itage register ar xempt from leasehold excise tax. This exemption 
expires January 1, 2034. 

(29) Electric vehicle infrastructure. 

(a) Until July 1, 2025, leasehold interests in public lands for 
the purpose of installing, maintaining, and operating electric vehicle 
infrastructure are exempt from leasehold excise tax. 

(b) For purposes of this subsection, the following definitions 
apply: 

(i) "Battery charging station" means an electrical component as- 
sembly or cluster of component assemblies designed specifically to 
charge batteries within electric vehicles, which meet or exceed any 
standards, codes, and regulations set forth by chapter 19.28 RCW and 
consistent with rules adopted under RCW 19.27.540. 

(ii) "Battery exchange station" means a fully automated facility 
that will enable an electric vehicle with a swappable battery to enter 
a drive lane and exchange the depleted battery with a fully charged 
battery through a fully automated process, which meets or exceeds any 
standards, codes, and regul 


lations set forth by chapter 19.28 RCW and 
consistent with rules adopted under RCW 19.27.540. 

(iii) "Electric vehicle infrastructure" means structures, machi- 
nery, and equipment necessary and integral to support an electric ve- 
hicle, including battery charging stations, rapid charging stations, 
battery exchange stations, fueling stations that provide hydrogen for 
fuel cell electric vehicles, green electrolytic hydrogen production 
facilities, and renewable hydrogen production facilities. See RCW 
82.29A.125. 

(iv) "Green electrolytic hydrogen" means hydrogen produced 
through electrolysis, and does not include hydrogen manufactured using 
steam reforming or any other conversion technology that produces hy- 
drogen from a fossil fuel feedstock. 

(v) "Rapid charging station" means an industrial grade electrical 
outlet that allows for faster recharging of electric vehicle batteries 
through higher power levels, which meets or exceeds any standards, co- 
des, and regulations set forth by chapter 19.28 RCW and consistent 
with rules adopted under RCW 19.27.540. 

(vi) "Renewable hydrogen" means hydrogen produced using renewable 
resources both as the source for hydrogen and the source for energy 
input into the production process. 

(vii) "Renewable resource" means: Water, wind, solar energy; geo- 
thermal energy; renewable natural gas; renewable hydrogen; wave, 
ocean, or tidal power; biodiesel fuel not derived from crops raised on 
land cleared from old growth or first growth forests; or biomass ener- 


gY. 


(30) Expiration date for new tax preferences. 

(a) RCW 82.29A.025 incorporates the language found at RCW 
82.32.805 establishing the expiration date of new tax preferences for 
the leasehold excise tax. 
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(i) Generally, every new tax preference expires on the first day 
of the calendar year that is subsequent to the calendar year that is 
10 years from th ffective date of the tax preference. 


(ii) A future legislative amendment that expands a tax preference 
does not extend the tax preference beyond the period provided in this 
subsection unless an extension is expressly and unambiguously stated 
in the legislative amendment. 

(b) This subsection does not apply if legislation creating a new 
tax preference includes an expiration date for the new tax preference. 

(c) This subsection does not apply to an existing tax preference 
that is amended to clarify an ambiguity or correct a technical incon- 
sistency. Futur nacted legislation intended to make such clarifica- 
tions or corrections must explicitly indicate that intent. 
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AMENDATORY SECTION (Amending WSR 22-24-055, filed 12/1/22, effective 
1/1/23) 


WAC 458-02-200 Business licensing service—Applications, licen- 
ses, renewals—Fees. (1) Introduction. This rule provides information 
about business license application handling fees, renewal application 
handling fees, and late filing delinquency fees as described in chap- 
ter 19.02 RCW. Information about individual licenses may be obtained 
from the business licensing service (BLS) of the department of revenue 
(department) and is available online at dor.wa.gov. 

(2) Definitions. The definitions in RCW 19.02.020 apply to this 


rule. 

(3) What fee do I need to pay when applying for or renewing a li- 
cense? Individual license fees vary depending on the license(s) for 
which you are applying or renewing. The fee payable is the total 
amount of all applicable individual license fees, business license ap- 
plication handling fees, renewal application handling fees, late fil- 
ing delinquency fees, and other penalty fees. The method of payment 
may result in additional charges for credit or debit card processing. 

(4) What does the department do with the fees? The department 
will distribute the fees received for individual licenses to the re- 
spective regulatory agencies. The application and renewal handling 
fees and the late filing delinquency fees support the operation of the 
BLS. Credit or debit card payment processing fees are charged and re- 
tained by a third-party payment processor. 

(5) When do I get my business license? A business license will 
not be issued until the total fees due are collected and all required 
information has been submitted. Some individual licenses require re- 
view and approval by the regulating authorities, and the business li- 
cense will not be issued until the regulating authorities have ap- 
proved them. 

(6) Can I get a refund? The business license application handling 
fee and renewal application handling fee collected under RCW 19.02.075 
are not refundable. The late filing delinquency fee under RCW 
19.02.085 may not be waived or refunded unless: 
(a) The department determines that the licensee failed to renew a 
license by the business license expiration date due to an ice ge cane 
error or failure by the department that caused the late filing; or 
(b) The licens requests the waiver and has timely e 511 
business licenses and paid the applicable business license fees for a 
period of 24 months immediately preceding the period covered by the 
renewal application for which the licensee is requesting the waiver. 

When a license is denied or when an applicant withdraws an appli- 
cation, a refund of any other refundable portion of the total payment 
will be made in accordance with the applicable licensing laws. 

(7) What are the fees? The business license application handling 
fee, renewal application handling fee, late renewal filing delinquency 
fee, and individual license fee amounts are as follows: 


Type of fee: Fee amount: 


Business license application handling 
fee to open the first business location 
of a new business, or to reopen a 

closed business: $50.00 
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Type of fee: 


Fee amount: 


Business license application handling 
fee for an existing business adding a 
new business location or requesting a 
city's license endorsement for a 
nonresident business: 


Business license application handling 
fee for any other purpose(s): 


$0 


$10.00 


Business license renewal application 
handling fee: 


$5.00 


Late renewal filing delinquency fee: 


Up to $150.00 
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location. See 

subsection 
(9)(b) of this 
tule. 


Individual license fee: 


Varies 
depending on 
type of 
license. 
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(a) The various licenses endorsed and displayed on the business 


a requirement to be renewed periodically. The 
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WSR 23-23-066 
EXPEDITED RULES 


DEPARTMENT OF REVENUE 
[Filed November 9, 2023, 9:10 a.m.] 


Title of Rule and Other Identifying Information: WAC 458-20-24001 
Sales and use tax deferral—Manufacturing and research/development ac- 
tivities in high unemployment counties—Applications filed after June 
3:0, 201-0. 

Purpose of the Proposal and Its Anticipated Effects, Including 
Any Changes in Existing Rules: The department is updating WAC 
458-20-18801 due to changes from recent legislation, SSB 5565 (2023). 
The changes include updates to RCW 82.60.020. 

Reasons Supporting Proposal: The update is to conform the rule to 
SSB 5565, which passed during the 2023 legislative session. 

Statutory Authority for Adoption: RCW 82.01.060, 82.32.300. 
Statute Being Implemented: RCW 82.60.020. 

Rule is not necessitated by federal law, federal or state court 
decision. 

Name of Proponent: Department of revenue, governmental. 

Name of Agency Personnel Responsible for Drafting: Ryan Becklean, 
6400 Linderson Way S.W., Tumwater, WA, 360-534-1576; Implementation 
and Enforcement: John Ryser, 6400 Linderson Way S.W., Tumwater, WA, 
360-534-1605. 

This notice meets the following criteria to use the expedited 
adoption process for these rules: 

Adopts or incorporates by reference without material change fed- 

eral statutes or regulations, Washington state statutes, 
rules of other Washington state agencies, shoreline master 
programs other than those programs governing shorelines of 
statewide significance, or, as referenced by Washington 
state law, national consensus codes that generally establish 
industry standards, if the material adopted or incorporated 
regulates the same subject matter and conduct as the adopt- 
ing or incorporating rule. 

Corrects typographical errors, makes address or name changes, or 

clarifies language of a rule without changing its effect. 

Explanation of the Reason the Agency Believes the Expedited Rule- 
Making Process is Appropriate: Th xpedited rule-making process is 
appropriate for this rule update because the department is incorporat- 
ing changes resulting from 2023 legislation. 


NOTICE 

THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROC- 
ESS THAT WILL ELIMINATE THE NEED FOR THE AGENCY TO HOLD PUBLIC HEAR- 
INGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT STATEMENT, OR PROVIDE 
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU 
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EX- 
PRESS YOUR OBJECTIONS IN WRITING AND THEY MUST BE SENT TO Ryan Beck- 
lean, Department of Revenue, P.O. Box 47453, Olympia, WA 98504-7453, 
phone 360-534-1533, fax 360-534-1576, email RyanBe@dor.wa.gov, AND RE- 
CEIVED BY January 22, 2024. 


November 8, 2023 
Atif Aziz 
Rules Coordinator 
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AMENDATORY SECTION (Amending WSR 23-14-002, filed 6/21/23, effective 
7/22/23) 


WAC 458-20-24001 Sales and use tax deferral—Manufacturing and 
research/development activities in high unemployment counties—Appli- 
cations filed after June 30, 2010. (1) Introduction. Chapter 82.60 
RCW established a limited sales and use tax deferral program. The pur- 
pose of the program is to promote economic stimulation, create new em- 
ployment opportunities in distressed areas, and reduce poverty in cer- 
tain distressed counties of the state. RCW 82.60.010. 

(a) Deferral program. This deferral program applies to an eligi- 
ble investment project for sales and use taxes imposed on the con- 
struction, expansion, or renovation of qualified buildings or acquisi- 
tion of qualified machinery and equipment. The program requires th 
recipient of the deferral to maintain the manufacturing or research 
and development activity for an eight-year period. 

This rule does not address specific requirements of RCW 
82.08.02565 and 82.12.02565 that provide statewide sales and use tax 
exemptions for machinery and equipment used directly in a manufactur- 
ing operation. Repayment of tax deferred under chapter 82.60 RCW is 
not required, and interest and penalties under RCW 82.60.070 will not 
be imposed, on machinery and equipment that qualifies for exemption 
under RCW 82.08.02565 or 82.12.02565. For additional information on 
statewide sales and use tax exemptions for machinery and equipment re- 
fer to WAC 458-20-13601. 

(b) Program enacted. The legislature first enacted this program 
in 1985. It has since made major revisions to the program criteria, 
specifically to the definitions of "eligible area," "eligible invest- 
ment project," and "qualified building." For applications made prior 
to July 1, 2010, see WAC 458-20-24001A. 

(c) Administration of employment and related programs. The em- 
ployment security department and the department of commerce administer 
programs for high unemployment counties and job training and should be 
contacted directly for information concerning these programs. 

(d) Examples. Examples found in this rule identify a number of 
facts and then state a conclusion. These examples should be used only 
as a general guide. The tax results of other situations must be deter- 
mined after a review of all facts and circumstances. 

(2) Definitions. For the purposes of this rule, the following 
definitions apply: 

(a) “Acquisition of machinery and equipment" means the machinery 
and equipment is under the dominion and control of the recipient or 
its agent. 

(b) "Applicant" means a person applying for a tax deferral under 
chapter 82.60 RCW. 

(c) "Certificate holder" means an applicant to whom a tax defer- 
ral certificate has been issued. 

(d) "Community empowerment zone (CEZ)" means an area meeting the 
requirements of RCW 43.31C.020 and officially designated as a CEZ by 
the director of the department of community, trade, and economic de- 
velopment. 

(e) "Date of application" means the date of the U.S. Post Office 
postmark, fax, or electronic transmittal, or when the application is 
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(4) What if an investment project is located in an area that 
qualifies as a high unemployment county and as a CEZ? If an investment 
project is located in an area that qualifies under more than one type 
of eligible area, the department will automatically assign the project 
to the eligible area that imposes the least burden on the taxpayer and 
with the greatest benefit to the taxpayer. If the applicant elects to 
be bound by the requirements of the other potential eligible area, the 
applicant must make a written statement to that effect. 

Example 4. On October 1, 2014, a city in a high unemployment 
county qualifies as a CEZ, and the high unemployment county is on the 
list as a qualifying county. The CEZ employment requirements are more 
restrictive than those for qualifying counties. The department will 
assign the project to the qualifying county designation unless the ap- 
plicant elects in writing to be bound by the CEZ employment require- 
ments. Refer to subsection (7) of this rule for more information on 
the application process. 

(5) When is apportionment of qualified buildings appropriate? The 
deferral is allowable only in respect to investment in the construc- 
tion of a new building or the expansion or renovation of an existing 
building used in manufacturing or research and development. Where a 
building(s) is used partly for manufacturing or research and develop- 
ment and partly for purposes that do not qualify for deferral under 
this rule, apportionment is necessary. 

(a) What are the apportionment methods? The deferral is deter- 
mined by one of the following two apportionment methods. The first 
method of apportionment is based on square footage and does not re- 
quire tracking the costs of materials for the qualifying/nonqualifying 
areas of a building. The second method of apportionment tracks the 
costs of materials used in the qualifying/nonqualifying areas, and it 
is primarily used by those industries with specialized building re- 
quirements. 

(i) First method. The applicable tax deferral is determined by 
apportionment according to the ratio of the square footage of that 
portion of the building(s) directly used for manufacturing or research 
and development purposes bears to the square footage of the total 
building(s). 

Apportionment formula: 


Eligible square feet of building(s) Percent of 
= building eligible 


Total square feet of building(s) 


Percent of building eligible x Total Project Costs = Eligible Costs. 

"Total Project Costs" is the cost of multipurpose buildings and 
other improvement costs associated with the deferral project. Machi- 
nery and equipment are not included in this calculation. 


Eligible Costs (as determined above) x Tax Rate = Eligible Tax Defer- 
red. 


Example 5. A taxpayer is constructing a 10,000 square foot build- 
ing, of which 8,000 square feet will be eligible for tax deferral. The 
cost of the project is $1,000,000. The combined sales/use tax rate at 
this location is 9.2%. 


8,000 qualifying square feet 80 percent of the 
10,000 total square feet building is eligible 


Based on the above apportionment formula, 80% of the building is 
eligible for deferral. By multiplying the qualifying percentage 80% by 
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the initial term of the lease, excluding any period of extension or 
option to renew, up to the last date for repayment of the deferred 
taxes. After that date, the recipient must pay the appropriate sales 
taxes to the lessor for the remaining term of the lease. 

(6) Are there any hiring requirements for an investment project? 
There may or may not be a hiring requirement, depending on the loca- 
tion of the project. 

(a) High unemployment county. There are no hiring requirements 
for qualifying projects located in high unemployment counties. 

(b) Community empowerment zone (CEZ). There are hiring require- 
ments for qualifying projects located in CEZs or in counties contain- 
ing CEZs. The applicant applies for a deferral of investment that cor- 
relates to the estimated number of persons to be hired based on a for- 
mula. The applicant will create a position and hire at least one 
qualified employee for each $750,000 of qualified investment in the 
project. Refer to subsection (7) of this rule for more information on 
the application process. The recipient must fill the positions with 
persons who at the time of hire are residents of the CEZ. The persons 
must be hired after the date the application is filed with the depart- 
ment. As used in this subsection, "resident" means the person makes 
his or her home in the CEZ or the county in which the zone is located. 
A mailing address alone is insufficient to establish that a person is 
a resident. For example, a "P.O. Box" is not a valid address as it 
does not establish residence at a physical location where the person 
actually lives. A street address would be an example of a valid ad- 
dress. 
The department has instituted a geographic information system 
(GIS) to assist taxpayers in determining taxing jurisdiction bounda- 
ries, local tax rates, and a mapping and address lookup system to de- 
termine whether a specific address is within a CEZ. The system is 
available on the department's website at dor.wa.gov. A recipient must 
fill the qualified employment positions by the end of the calendar 
year following the year in which the project is certified as opera- 
tionally complete and retain the positions during the entire tax year. 
Refer to subsection (12) of this rule for more information on certifi- 
cation of an investment project as operationally complete. If the re- 
cipient does not fill the qualified employment positions by the end of 
the second calendar year following the year in which the project is 
certified as operationally complete, all deferred taxes are immediate- 
ly due. 

(7) What are the application and review processes? An application 
for sales and use tax deferral under this program must be made prior 
to the initiation of construction, prior to taking possession of ma- 
chinery and equipment, and prior to the filling of qualified employ- 
ment positions. Persons, applying after construction is initiated or 
finished or after taking possession of machinery and equipment, are 
not eligible for the program. When an application for sales and use 
tax deferral is timely submitted, costs incurred before the applica- 
tion date are allowable, if they otherwise qualify. Applications for 
persons subject to hiring requirements must include information re- 
garding the estimated total project cost and the qualified employment 
positions. 

(a) How does a taxpayer obtain an application form? Application 
forms may be obtained from the department's website at dor.wa.gov, or 
by contacting the department at 360-705-6705. Applications approved by 
the department under chapter 82.60 RCW are not confidential and are 
subject to disclosure. RCW 82.60.100. 
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(b) Will the department approve the deferral application? In con- 
sidering whether to approve or deny an application for a deferral, the 
department will not approve an application for a project involving 
construction unless: 

(i) The construction will begin within one year from the date of 
the application; or 

(ii) The applicant shows proof that, if the construction will not 
begin within one year of application, there is a specific and active 
program to begin construction of the project within two years from the 
date of application. Proof may include, but is not limited to: 

(A) Affirmative action by the board of directors, governing body, 
or other responsible authority of the applicant toward an active pro- 
gram of construction; 
(B) Itemized reasons for the proposed construction; 

(C) Clearly established plans for financing the construction; or 
(D) Building permits. 

Similarly, after an application has been granted, a deferral cer- 
tificate is no longer valid and should not be used if construction has 
not begun within one year from the date of application or there is not 
a specific and active program to begin construction within two years 
from the date of application. However, the department will grant re- 
quests to extend the period for which the certificate is valid if the 
holder of the certificate can demonstrate that the delay in starting 
construction is due to circumstances beyond the certificate holder's 
control such as the acquisition of building permit(s). Refer to sub- 
section (9) of this rule for more information on the use of tax defer- 
ral certificates. 

(c) When will the department notify approval or disapproval of 
the deferral application? The department will verify the information 
contained in the application and approve or disapprove the application 
within 60 days. If approved, the department will issue a tax deferral 
certificate. If disapproved, the department will notify the applicant 
as to the reason(s) for disapproval. 

(d) May an applicant request a review of department disapproval 
of the deferral application? The applicant may request administrative 
review of the department's disapproval of an application, within 30 
days from the date of notice of the disallowance, pursuant to the pro- 
visions of WAC 458-20-100, Appeals. The filing of a petition for re- 
view with the department starts a review of departmental action. 

(8) What happens after the department approves the deferral ap- 
plication? The department will issue a sales and use tax deferral cer- 
tificate for state and local sales and use taxes due under chapters 
82.08, 82.12, and 82.14 RCW for an eligible investment project. The 
department will state on the certificate the amount of tax deferral 
the recipient is eligible for. Recipients must keep track of how much 
tax is deferred. 

(9) How should a tax deferral certificate be used? A tax deferral 
certificate issued under this program is for the use of the recipient 
for deferral of sales and use taxes due on each eligible investment 
project. Deferral is limited only to investment in qualified buildings 
or qualified machinery and equipment as defined in this rule. Thus, 
sales and use taxes cannot be deferred on items that do not become 
part of the qualified buildings, machinery, or equipment. In addition, 
the deferral is not to be used to defer the taxes of the persons with 
whom the recipient does business, persons the recipient hires, or em- 
ployees of the recipient. 
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(13) Is a recipient of a tax deferral required to submit annual 
tax performance report? RCW 82.32.534 requires each recipient of a tax 
deferral to complete an annual tax performance report, every year, by 
May 31st for eight years following the year in which the project is 
operationally complete, regardless if the department has audited the 
project. If the economic benefits of the deferral are passed to a les- 
see as provided in RCW 82.60.025, the lessee must agree in writing to 
complete the annual tax performance report and the applicant is not 
required to complete the annual tax performance report. If the annual 
tax performance report is not submitted by the due date, or any exten- 
Sion under RCW 82.32.590, the recipient of the tax deferral or lessee, 
if required to submit, will be billed 12.5% of the deferred tax 
amount. For example, the deferral project is operationally complete in 
2017. The recipient is required to submit the 2017-2024 annual tax 
performance reports that are due by May 31, 2018-2025, respectively. 
For more information on the requirements to file annual tax perform- 
ance reports refer to WAC 458-20-267. 

(14) Is a recipient of a tax deferral required to repay deferred 
taxes for reasons other than not submitting the annual tax performance 
report? Repayment of tax deferred under chapter 82.60 RCW is waived, 
as long as all eligibility requirements are met, except as provided in 
RCW 82.60.070 and this subsection (14). 

The following describes the various circumstances under which re- 
payment of the deferral may occur. Outstanding taxes are determined as 
of December 31st of each year by reference to the following table. No 
proration is allowed for completing a partial year of the deferral use 
requirement. 


Percentage of 


Repayment Year Deferred Tax Waived 
1 (Year operationally complete) 0% 
2 0% 
3 0% 
4 10% 
5 15% 
6 20% 
7 25% 
8 30% 


Any action taken by the department to disqualify a recipient for 
tax deferral or assess interest will be subject to administrative re- 
view pursuant to the provisions of WAC 458-20-100, Appeals. The filing 
of a petition for review with the department starts a review of de- 
partmental action. 

(a) Failure of investment project to satisfy general conditions. 
If based on the recipient's annual tax performance report or other in- 
formation, including that submitted by the employment security depart- 
ment, the department finds that an investment project is not eligible 
for tax deferral for reasons other than failure to create the required 
number of qualified employment positions, including failure to contin- 
ue qualifying activity, the department will declare the amount of de- 
ferred taxes outstanding to be immediately due. There is no proration 
of the amount owed under this subsection. No penalties or interest 
will be assessed on the deferred sales or use taxes; however, all oth- 
er penalties and interest applicable to excise tax assessments may be 
assessed and imposed. 
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(b) Failure of investment project to satisfy required employment 
positions conditions. If based on the recipient's annual tax perform- 
ance report or other information, the department finds that an invest- 
ment project has been operationally complete and has failed to create 
the required number of qualified employment positions the amount of 
taxes deferred will be immediately due. There is no proration of the 
amount owed under this subsection. No penalties or interest will be 
assessed on the deferred sales or use taxes; however, all other penal- 
ties and interest applicable to excise tax assessments may be assessed 
and imposed. 

(15) When will the tax deferral program expire? This tax deferral 
program is scheduled to expire July 1, 2020. No applications for de- 
ferral of taxes will be accepted after June 30, 2020. Businesses wish- 
ing to take advantage of this program are advised to apply to the de- 
partment by April 30, 2020. While the department will make every ef- 
fort to process applications in a timely manner, the department is al- 
lowed 60 days to review applications and issue deferral certificates. 
Applications received after April 30, 2020, may not be processed in 
time for the business to receive a deferral certificate and would not 
be eligible for the program. In addition, incomplete applications may 
be denied or not processed in time for the business to be issued a de- 
ferral certificate before July 1, 2020. 

(16) Is debt extinguishable because of insolvency or sale? Insol- 
vency or other failure of the recipient does not extinguish the debt 
for deferred taxes nor will the sale, exchange, or other disposition 
of the recipient's business extinguish the debt for the deferred tax- 
es. 


(17) Does transfer of ownership terminate tax deferral? Transfer 
of ownership does not terminate the deferral. The deferral is trans- 
ferred, subject to the successor meeting the eligibility requirements 
of chapter 82.60 RCW, for the remaining periods of the deferral. Any 
person who becomes a successor to such investment project is liable 
for the full amount of any unpaid, deferred taxes under the same terms 
and conditions as the original recipient of the deferral. For addi- 
tional information on successorship or quitting business refer to WAC 
458-20-216. 

Any questions regarding the potential eligibility of deferrals to 
be transferred on the sale of a business, should be directed to the 
special programs division as provided for in subsection (7) (a) of this 
rule. 
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AMENDATORY SECTION (Amending WSR 16-04-099, filed 2/2/16, effective 
3/4/16) 


WAC 458-20-15503 Digital products. This rule provides a struc- 
tured approach for determining tax liability for digital products and 
digital codes. For purposes of this rule, a digital product includes 
digital goods or digital automated services, which are described in 
detail below. The sale or use of digital products and digital codes is 
generally subject to retail sales or use tax unless purchased for re- 
sale or some other exemption applies. 

This rule is organized into six parts. Each part addresses a 
question or topic relevant to the determination of whether a person is 
selling or purchasing a digital product or digital code and, if so, 
what are the tax consequences that follow from such activity. In this 
respect this rule is intended to function similar to the decision tree 
provided in ETA 9003.2010. 

1. Part 1: Are the products or services transferred electronical- 
ly? If yes, go to Part 2. 

2. Part 2: Does the product or service meet the general defini- 
tions of digital product or digital code? If yes, go to Part 3. 

3. Part 3: Are there applicable exclusions from the general defi- 
nitions of the digital product or digital code? If no, go to Part 4. 

4. Part 4: Are the sales of the digital product or digital code 
sourced to Washington? If yes, go to Part 5. 

5. Part 5: Are there applicable retail sales or use tax exemp- 
tions for the purchase or use of the digital product or digital code? 
If no, the transaction is likely taxable in Washington. 

6. Part 6: Miscellaneous provisions. 

Examples included in this rule ide 


ntify a number of facts and 
then state a general conclusion; they should be used only as a general 
guide. The tax consequences of all situations must be determined after 
n 
e 


a review of all the facts and circumstances. Additionally, each fact 
pattern in each example is self contained (e.g., "Stands on its own") 
unless otherwise indicated by reference to another example. Examples 
concluding that sales tax applies to the transaction assume that no 
exclusions or exemptions apply, and the sale is sourced to Washington. 


Part 1. Are the Products or Services Transferred Electronically? 


(101) Introduction. Products or services must be transferred 
electronically in order to be digital products. If a product is trans- 
ferred by means of a tangible storage media (e.g., compact disc, mag- 
netic tape, hard drive, etc.), it is not a digital product. Digital 
codes need not be transferred electronically in order to be digital 
codes, but may be obtained by any means, including tangible storage 
media. 

(102) Transferred electronically. Means the purchaser obtains the 
product by means other than tangible storage media. Generally, this 
means the product is transferred using the public internet, a private 
network, or some combination. However, it is not necessary that the 
product be delivered to the purchaser. As long as the purchaser may 
access the product, it will be considered to have been electronically 
transferred to the purchaser. For example, whether a digital movie is 
downloaded by the user or streamed by the user, it is considered to be 
"transferred electronically." Alternatively, the same movie purchased 
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and can be used on any purchase by Calvin from JS's website. Calvin 
then purchases five digital songs for $5.00 from JS. At check-out from 
JS's website, $5.00 is deducted from Calvin's account to pay for the 
songs. When the transaction is complete, Calvin has a $20.00 balance 
remaining in his account on JS's website. Because the code represents 
a stored monetary value it is not a digital code and the sale of the 
code is not subject to retail sales tax or retailing B&O tax. 


Part 3. Are There Applicable Exclusions from the General Definitions 
of Digital Product and Digital Code? 


(301) Introduction. For certain products or services transferred 
lectronically that otherwise meet the definition of digital good or 
igital automated service (as discussed in Part 2) there may be a spe- 
ific exclusion from the applicable definition. If an exclusion ap- 
plies, then the product or service will generally not be considered a 
digital good or digital automated service for retail sales and use tax 
purposes. For example, a service that is transferred electronically 
and that uses one or more software applications will generally be sub- 
ject to retail sales tax as a digital automated service. However, if 
the service is an advertising service, then an exclusion applies, and 
the service will not be a digital automated service subject to retail 
sales tax; however, the service may still be subject to B&O tax. An 
excluded service may also still be subject to retail sales tax under 
certain circumstances. For example, telecommunications services ar 
excluded from the definition of digital automated services, but remain 
subject to retail sales tax under their own separate definition of re- 
tail sale. 

(302) Exclusions from the definition of digital good are: 

(a) Telecommunications and ancillary services as defined in RCW 
82.04.065. These services may be used to distribute digital goods, 
digital automated services, and digital codes, but are not themselves 
any of these products. 

(b) Computer software as defined in RCW 82.04.215 and WAC 
458-20-15502. These are coded instructions designed to cause a comput- 
er or automatic data processing equipment to perform a task. 

(c) The internet and internet access as defined in RCW 82.04.297. 

(d) Professional or personal services represented in electronic 
form are not a digital good. This exclusion applies where the servic 
primarily involves the application of human effort by the service pro- 
vider, and the human effort originated after the customer requested 
the service. For example, an electronic engineering report created at 
the customer's request that reflects an engineer's professional analy- 
sis, calculations, and judgment, which is sent to the customer elec- 
tronically, is considered evidence of a professional service and not a 
digital good. 

Photography. This exclusion for professional or personal services 
does not apply to photographers in respect to amounts received for the 
taking of digital photographs that are transferred electronically to 
the end user/customer as defined in RCW 82.04.190(11). See Example 39 
for an example of a nonend user transaction involving photography that 
is subject to royalties B&O tax. 

(e) Exclusions listed directly below for digital automated serv- 
ices are also exclusions from the definition of digital good. 

(303) Exclusions from the definition of digital automated service 


aao 


are: 
(a) Services that require primarily human effort by the seller 
and the human effort originated after the customer requested the serv- 
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definition of digital goods (see Part 3, subsection (302) (a) of this 
rule). 

(g) The internet and internet access as those terms are defined 
in RCW 82.04.297. 

(h) Remote access prewritten software. Remote access prewritten 
software (defined in RCW 82.04.050 (6) (b)) provided on a standalone 
basis is excluded from the definition of digital automated service. 
However, software that is used in connection with a service that is 
transferred electronically would generally be included in the defini- 
tion of a digital automated service. 
Example 9. Company sells prewritten gaming software that is iden- 
tical in all substantive respects to the same software available in 
stores for individual use and installation on home computers except 
that it is hosted on Company's servers and accessed by customers. Com- 
pany's sales to consumers would be treated as a sale of remote access 
prewritten software and therefore is excluded from the definition of 
digital automated services and generally subject to retail sales tax 
and retailing B&O tax. 
Example 10. Same facts as Example 9 except that Company uses the 
remote access prewritten software to provide a monthly subscription 
service that provides a real item multiplayer environment. Company is 
selling a digital automated service. In this case the customers are 
not merely receiving the individual use of software, but instead an 
online gaming service facilitated by the software. Thus, the monthly 
subscription service is not excluded from the definition of digital 
automated service and is subject to retail sales tax and retailing B&O 
tax. 


i) Online education programs provided by the following: 

i) Public or private elementary or secondary schools; or 

ii) An institution of higher education as defined in Sections 
1001 or 1002 of the federal Higher Education Act of 1965 (Title 20 
U.S.C. Sections 1001 and 1002), as existing on July 1, 2009. This 
would include most colleges and universities. For the purposes of this 
rule, an online educational program must be encompassed within the in- 
stitution's accreditation. 
Example 11. ABC University, a qualifying institution of higher 
education under the federal Higher Education Act of 1965, provides an 
accredited online Spanish course for which it charges a quarterly ac- 
cess and use fee to students. The course is remotely accessed by stu- 
dents logging into a website and accessing a fully interactive program 
that includes components of video, text, and audio, as well as exten- 
Sive software code. This service would generally be considered a digi- 
tal automated service. However, it is specifically excluded from the 
definition of digital automated service as an online educational pro- 
gram and may be subject to service and other activities B&O tax if an- 
other exclusion, deduction, or exemption does not apply. 

(j) Live presentations such as lectures, seminars, workshops, or 
courses, where participants are connected to other participants and 
presenters via the internet or other networks, allowing the partici- 
pants and the presenters to provide, receive, and discuss information 
together in real time. 

Example 12. Company provides an online seminar service for Cus- 
tomer. Company provides a panel of live speakers that make a presenta- 
tion to Customer's employees listening to and viewing the seminar 
through an internet connection supplied by a third-party service pro- 
vider. The seminar allows Customer's employees and panelists to ask 
and answer questions on a real time basis. Company's online seminar 
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The training courses provide key interactive elements such as 


and automated help, all facilitated 


(k) Travel agent services, 


automated systems used by travel 


that 


~ 


allow the person receiving 


rvice generally subject to retail 


including online travel services, and 
agents to book reservations. 


1) Online marketplace related activities, which are services 


the services to make online sales of 


products or services, digital or otherwise, using either: 


(i) The service provider's 
(ii) The service recipient' 


provider's technology is used ei 
(A) Create or host the service recipient's website; or 


website; or 
s website, but only when the servic 
ther to: 


(B) Process orders from cus 


website. 


Example 15. Company provide 


to Holcomb that allows Holcomb t 
internet using Company's website 
excluded from the definition of 
for the service would generally be subject to service and other activ- 
ities B&O tax. 


Example 16. Same facts as E 


cides he no longer wants to be j 


site 


. Instead, Holcomb wants his 


tomers using the service recipient's 


s an "electronic marketplace" service 
o list and sell his coffee mugs on the 
. This online marketplace service is 

digital automated services and charges 


xample 15, except that now Holcomb de- 
ust another seller on Company's web- 
own "retailing presence" on the in- 


ternet so Holcomb contracts with Company to create and host Holcomb's 
new coffee mug website, "Holcomb 


online marketplace service that 


sCoffeeWorld.com." This is still an 
is excluded from the definition of 


digital automated services and charges for the service would generally 
be subject to service and other 


(iii) Exclusion limitation. 


section do not include the under 


ices, digital or otherwise, by t 
instance, in Examples 15 and 16, 
would still generally be subject 
tax as the sale of tangible pers 


the creation, preparation, produ 
tisements. Advertising services 
ic design, mechanical preparatio 
and rendering advice to a client 


activities B&O tax. 
The services described in this sub- 
lying sale of the products or serv- 
he person receiving the service. For 
the sale by Holcomb of coffee mugs 


(m) Advertising services me 
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tising that client's products or services. Advertising services also 
include online referrals, search engine marketing and lead generation 
optimization, web campaign planning, the acquisition of advertising 
space in the internet media, and the monitoring and evaluation of web- 
site traffic for purposes of determining th ffectiveness of an ad- 
vertising campaign. Advertising services do not include web hosting 
services and domain name registration. 

Example 17. Company provides marketing services to customers 
wishing to promote their products using the internet. Amy sells widg- 
ets on the internet and hires Company to market her products. Company 
consults with Amy on her marketing needs and then creates a marketing 
plan for her business. Company also creates and distributes online 
banners, links, and targeted "email blasts" that promote Amy's busi- 
ness. All of the services provided by Company are advertising services 
excluded from the definition of digital automated services and would 
generally be subject to service and other activities B&O tax. 

Example 18. RVP, Inc. creates "sponsored links" on its website 
that drive customer traffic to Amy's website. RVP is paid by Amy for 
each click on a sponsored link on RVP's website. The services provided 
by RVP are advertising services excluded from the definition of digi- 
tal automated services and charges for such would generally be subject 
to service and other activities B&O tax. 

(n) Storage, hosting, and back-up. The mere storage of digital 
products, digital codes, computer software, or master copies of soft- 
ware is excluded from the definition of digital automated services. 
This exclusion includes providing space on a server for web hosting or 
backing-up data or other information. 

Example 19. Company charges Rowe a fee for 25 terabytes of stor- 
age space under its "basic storage service" offering. Company also 
charges Rowe an additional and optional fee for its "premium service" 
package offering, which involves services beyond mere storage. The 
"basic storage" services are mere storage services and excluded from 
the definition of digital automated services. These services would 
generally be subject to service and other activities B&O tax. However, 
the charges for the optional premium services are more than mere stor- 
age or hosting services. As such, the premium services are not exclu- 
ded from the definition of digital automated services and would gener- 
ally be subject to retail sales tax and retailing B&O tax. 

(o) Data processing services means a primarily automated service 
provided to a business or other organization where the primary object 
of the service is the systematic performance of operations by the 


service provider on data supplied in whole or in part by the customer 
to: (1) Extract the required information in an appropriate form, or 
(ii) to convert the data to usable information. Data processing serv- 


ices include check processing, image processing, form processing, sur- 
vey processing, payroll processing, claim processing, and similar ac- 
tivities. Data processing does not include remote access prewritten 
software used by the customer to process their own data. 
Example 20. Bango Corp., in preparation for litigation, hires 
Company to use its automated technology to search Bango's computers 
and gather documents relevant to the lawsuit. Company's service also 
provides software tools that allow Bango to categorize, copy, store, 
and notate the gathered documents. Company's service is not data pro- 
cessing. The services performed primarily involve gathering data, and 
providing software tools that allow the customer to categorize, copy, 
store and notate documents in preparation for litigation. Accordingly, 
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tax. 


Company provides check processing services 
a bank operating in Washington. 


ts customer's accounts. 


ted service generally subject to 


to Wallo 


Company accepts scanned checks 
then uses its software and technology 
account number, 
Signed. Company then provides this extracted and reformatted data back 
to Wallo allowing it to reconcile it 
provides data processing services which are excluded from the defini- 


to extract 
the check has been 


and verify 


Company 


Th 


tivities 


Same facts as Example 21, 
checks provided directly by Wallo's cu 
tomers. 
ny are still data processing services 


S 


though 


sively from Wallo. Thes 


ice and other activities B&O tax. 


Part 4. Are the Sales of the Digital Product or Digital Code Sourced 
to Washington? 


(401) Introduction. Once it 
volves the sale of a digital product or digital code, 
sourced to Washington in order 
sales tax and B&O tax. If 
not subject to Washington sales tax or B&O 
ucts are sourced using the same statute tha 
sales, RCW 82.32.730 as outlined below. 


(402) 

(a) 
received by the buyer at ab 
is sourced to that business 

Example 23. Frank goes 


ington and purchases a music fi 


to be subject to Washington's retail 
the sale is sourced outside Washing 


S 


tomers. 
The services provided by Compa- 
excluded from the definition of 
the data does not come exclu- 


is determined that a 


services would generally be 
B&O tax. 
except that Company accepts 
Thus, check images come 


services would generally be subject to serv- 


transaction in- 
the sale must be 


ton it is 
tax. Sales of digital prod- 


Sourcing retail sales. 
Business location. When a digital product or digital code is 
usiness location of the seller, 
location. 
to BigBox brick-and-mortar store in Wash- 
le from an 
loads the music file inside BigBox's 


t applies to other retail 


the sale 


electronic kiosk in the 


to the kiosk in the 


store. Frank purchases and downl 
store by connecting his digital music player 
stor The sale of the music file is sourced 
tion in Washington an 
retailing B&O tax. 

(b) Place of receipt. 
in (a) of this subsection does not appl 
location where receipt takes place. 


(i) The digital product or 


digital 


Yr 


to BigBox's store loca- 


dis generally subject to retail sales tax and 


If the first sourcing rule explained above 


the sale is sourced to the 


code may be received by the 


buyer at the buyer's location or by the buyer's donee (e.g., a gift 
recipient) at the donee's location. 

(ii) In the context of digital products and digital codes, "re- 
ceive" and "receipt" means: (A) Making first use of digital automated 
services; or (B) taking possession or making first use of digital 
goods or digital codes, whichever comes first. 

Example 24. Drogba Inc., located in Olympia, Washington, purcha- 


ses a digital automated servic 


general] 


from Company. Drogba's employees access 


service a 
knows that the digital 
therefore will source 
that location. 
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If the first two sourcing rules explained 
of this subsection do not apply, 
the location indicated by an address for the buyer 
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faith. For example, any address 


this address does n 
of the buyer held 
location will 
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by the seller that 


be 
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Example 25. Nani Corp., 
tal automated service generally 
tailing B&O tax from Company 
tract be 
cess 


receipt 
ing an address contained in a relevant 
used for accounts receivable purpose. 

located in 


service con 


sufficient, includ- 
tract or an address 


subject 


located in 
tween Nani and Company provides 
the digital automated service. 
digital automated service is actually received. However, 


California, purchases a digi- 
to retail sales tax and re- 

Washington. The purchase con- 
that Nani may have 5 users ac- 


Company does not know where the 


Company has 


Nani's California address in its business records and will therefore 


source the 
sourced outside Washington, 
sales tax or retailing B&O tax. 
receives the service at 


locations 


sale to Nani's California address. 
it is not subjec 
to the 


Note, 


in Washington, 


Because the sale is 

to Washington's retail 
extent that Nani Corp., 
it may have a use tax 


liability. See subsection (403) of this rule for more on use tax. 

(d) Address obtained during sale. If the first three sourcing 
rules explained in (a), (b), and (c) of this subsection do not apply, 
the sale is sourced to the location indicated by an address for the 
buyer obtained during the consummation of the sale. For example, an 
address obtained during consummation of the sale would include the ad- 
dress of a buyer's payment instrument (e.g., billing address for a 


credit card), if no other 
address does not constitu 


te bad 


Internet protocol (IP) address. 


address is available, 


faith. 


The buyer's IP address 


so long as use of this 


is accept- 


able location information obtained at the time of sale if an address 
cannot otherwise be obtained during consummation of the sale. 

(e) Origin. If the first four sourcing rules explained in (a), 
(b), (c), or (d) of this subsection do not apply, including the cir- 
cumstance where the seller is without sufficient information to apply 
those provisions, then the sale must be sourced to the location deter- 
mined by the address from which the digital good or digital code was 
first available for transmission by the seller, or from which the dig- 
ital automated service was provided. Any location that merely provided 
the digital transfer of the product sold shall be disregarded. 

(403) Sourcing for use tax purposes. The sales sourcing rules 


above in subsection (402) 


spect to digital goods, 
Generally, use 


digital 


tax applies to the 


to retail sales tax under RCW 82.08.020 and RCW 82.32.730. 
lows below is a discussion of use 


au 


of this rule are for sourcing sales subject 


What fol- 


tax reporting obligations with re- 
tomated services, 
use of a digital product or digital 


and digital codes. 


code in Washington if retail sales tax has not already been paid and 


no exemption otherwise applies. 
(a) 
in this state by which 
downloads, possesses, stores, 
enjoys the digital good or digit 
(b) 


receives the benefit of 
Example 26. Company, 
d service generally subject 


rwis 
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tax to Lampard Inc., located in Washington. Lampard's employees in 
Washington use the internet to access Company's services using an in- 
ternet web browser. However, Company does not have nexus with Washing- 
ton and is therefore not required to charge and collect retail sales 
tax on the sale of its service to Lampard. Lampard has a use tax re- 
porting obligation because it uses, enjoys, or otherwise receives th 
benefit of Company's digital automated service at its location in 
Washington. 


Part 5. Are there Applicable Retail Sales or Use Tax Exemptions for 
the Purchase or Use of the Digital Product or Digital Code? 


(501) Introduction. After determining that a digital product or 
digital code has been sold or used and the sale or use is sourced to 
Washington, exemptions from retail sales or use tax should be exam- 
ined. What follows is not an exhaustive list of exemptions but instead 
an explanation of the most common exemptions for digital products. 
Some exemptions may apply only with respect to certain digital prod- 
ucts (e.g., some exemptions apply only to digital goods, not digital 
automated services). Exemptions may also require an exemption certifi- 
cate or reseller permit. 

(502) Resale. The purchase of a digital product or digital code 
for resale with no intervening use is not subject to retail sales or 
use tax. Sellers should obtain from buyers a copy of the buyer's re- 
seller permit, a properly completed "Digital Products and Remote Ac- 
cess Software Exemption Certificate," or otherwise comply with RCW 
82.04.470 to substantiate the wholesale nature of the sale. S RCW 
82.32.780. 

(503) Component of a new product. Generally, purchasing, acquir- 
ing, owning, holding, or using any digital product or digital code for 
purposes of incorporating it into a new product for sale will not be 
subject to retail sales tax. The digital product or digital code must 
become a component of the new product for sale. A digital code becomes 
a component of a new product if the digital good or digital automated 
service acquired through the use of the digital code becomes incorpo- 
rated into a new product. RCW 82.04.190(11). This is also discussed in 
subsection (602) of this rule in the context of wholesale sales. 

Product. For purposes of this subsection, "product" means a digi- 
tal product, an article of tangible personal property, or remote ac- 
cess prewritten software as defined in RCW 82.04.050 (6) (b). For exam- 
ple, an industrial drill manufacturer and seller combines hardware, 
software, and data to create a new product, a "smart drill." Software 
embedded in the drill uses the variance data (also embedded in the 
drill) to control the hardware during drill operations. The data is a 
digital good purchased for use as a component of a new product for 
sale (i.e., the drill). Sellers should obtain from buyers a copy of 
the buyer's reseller permit, a properly completed "Digital Products 
and Remote Access Software Exemption Certificate," or otherwise comply 
with RCW 82.04.470 to substantiate the wholesale nature of the sale. 

(504) Made available free to the general public. Retail sales and 
use tax does not apply to the purchase or use by a business or other 
organization of a digital product (including a digital product ac- 
quired through the use of a digital code) in order to make that digi- 
tal product (1) available free of charge for the use or enjoyment of 
(2) the general public. Buyers claiming this exemption must provide 
the seller with a properly completed "Digital Products and Remote Ac- 
cess Software Exemption Certificate" or other exemption certificate 
acceptable to the department. See RCW 82.08.02082. 
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(a) Available for free. In order to qualify, the digital product 
purchased must be made available for free. In this context, "free" 
means that the recipient of the digital product does not need to pro- 
vide anything of significant value. If the purchaser requires some- 
thing of significant value from the recipient in exchange for the dig- 
ital product, it is not given away for free. 

Example 27. Mauro purchases 1,000 digital music files from Compa- 
ny to be used for a "give away" to the first 1,000 people to visit 
Mauro's website. When people visit Mauro's website they are required 
to fill out a marketing survey before they may receive a digital music 
file. The information gathered from the marketing survey is then sold 
to a marketing company by Mauro. Thus, Mauro has required that recipi- 
ents provide something of significant value in exchange for the digi- 
tal music file. This is not a "free" transaction and therefore, 
Mauro's purchase of the digital music from Company does not qualify 
for the exemption and would be subject to retail sales tax and retail- 
ing B&O tax. (See also Example 29.) 

(b) "General public" means all persons and is not limited or re- 
stricted to a particular class of persons, except that the general 
public includes: 

(i) Certain classes of persons defined by their residency or 
property ownership. The general public includes a class of persons re- 
siding or owning property within the boundaries of any state (e.g., 
Washington), political subdivision of a state (e.g., King County), or 
a municipal corporation (e.g., Seattle). 

Example 28. The City of Evergreen (a municipal corporation) makes 
satellite images of land parcels available for free only to persons 
residing in Evergreen. Residents are required to enter their zip code 
prior to accessing the images and certify that they are a resident of 
the City. Accordingly, the City of Evergreen can purchase the satel- 
lite images exempt from retail sales tax. 
(ii) Library customers. With respect to libraries, the term gen- 
eral public includes authorized library patrons. 

(c) Buyer must have the legal rights to provide the digital prod- 
uct to the general public. The exemption provided in this subsection 
does not apply unless the purchaser has the legal right to broadcast, 
rebroadcast, transmit, retransmit, license, relicense, distribute, re- 
distribute, or exhibit the digital product, in whole or in part, to 
the general public. 
Example 29. Same facts as Example 27, except this time visitors 
to Mauro's website are provided free access to the digital music files 
and no survey information is required in exchange. Additionally, Mauro 
purchased the digital music files from Company with the right to dis- 
tribute them to the general public. Mauro also provided the seller 
with an exemption certificate. Accordingly, Mauro's purchase from Com- 
pany qual ifies for the exemption because he has made the digital audio 
files available free of charge to the general public pursuant to a 
contract that gives him rights of distribution. Mauro only purchased 
,000 files and therefore must limit the distribution to the first 
,000 people. Most "give-aways" will have similar quantity limitations 
but this fact alone will not disqualify such transactions under the 
"general public" requirement. 

(505) Purchased solely for business purpose. 

(a) Introduction. Retail sales and use tax does not apply to the 
sale to or use by a business of digital goods and services rendered in 
respect to those digital goods, where the digital goods and services 
rendered in respect to digital goods are purchased solely for business 
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purposes. This exemption only applies to purchases of digital goods 
and does not apply to the purchase of digital automated services, pre- 
written software, or remote access prewritten software. The exemption 
is only available when the buyer provides the seller with an exemption 
certificate. Buyers may use the department's "Digital Products and Re- 
mote Access Software Exemption Certificate" to claim this exemption. 
See RCW 82.08.02087. 
(b) Digital codes. This exemption also applies to the sale to or 
use by a business of a digital code if all of the digital goods to be 
obtained through the use of the code will be used solely for business 
purposes. If the digital code purchased by a business for a business 
purpose provides access to both digital goods and digital automated 
services, the purchase of the digital code does not qualify for this 
exemption. 
(c) "Business purposes" means the digital good is relevant to the 
buyer's business needs. 
(d) Personal or household purpose. This exemption does not apply 
to the purchase for personal or household purposes. 
(e) Government entities. This exemption does not apply to purcha- 
ses by a governmental entity. 
(f) Prior periods. For the period July 26, 2009, through June 30, 
2010, the "business purpose" exemption applied only to "standard digi- 
tal information." Standard digital information is a subset of digital 
goods. 
Standard digital information is a digital good that consists pri- 
marily of data, facts, and/or information that is not generated or 
compiled for a specific client or customer. Standard digital informa- 
tion does not include a digital good that is comprised primarily of 
sounds or images. 
(506) Purchases of standard financial information by qualifying 
international investment management companies. ( ( 
2043;,)) The purchase of standard financial information by a Gualieying 
international investment management company, or persons affiliated 
with a qualifying international investment management company, is ex- 
empt from retail sales and use tax. RCW 82.08.207 and 82.12.207. The 
exemption applies regardless of whether the standard financial infor- 
mation is provided in a tangible format or on a tangible storage medi- 
um or aS a digital product transferred electronically. This retail 
sales and use tax exemption expires July 1, ((202+4)) 2031. 


((te+)) "Qualifying international investment management company" 
means a person ( (+ 
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for simultaneous 
ington and its research and development 


service subject to retail sales 


case, 


by Iniesta's empl 


and therefor 


the digital 


tax 
See 
use 


(c) of 
tax in 


for its purchase of 
this subsection for an explanation of how to apport 
this example. 

(c) Apportionment (allocation) of use tax. 
subsection on multiple points of use, 


have th 


Iniesta may claim 


the dig 


te and one or more locations outside this 


patent searching service 


use at Iniesta's headquarters in Wash- 


tO 


automated service is concurrently available for 
loyees both within Washingt 


same meaning. A business or other organization subjec 


tax on digital products or digital codes that 
ble for use within and outside 


amount of tax due 
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verywher 


if we assume Iniesta had 
ington using 

of 
users 


ees in Wash 
cate one-half 
((€e8)) 10 


For example, 


the p 
are in Washing 


U 


would pay u 
value of th 


se 


the 
te 


tO ou 
(i) 
unless 
kept 


this state. 
(ii) 


CO 


taxpayer. 


tax 
e digital a 


taxpayer's 
t-of-state 
Records requirement. No allocation 
tion method is supported by the 
in the ordinary course of business in compliance wit 
of this rule for 


the allocat 


requirement in subsection 


to Washington 
utomated 
records that 
se by th 


U 


(607) 


thorized by the taxpayer to use the digital 
performance of his or her duties as an empl 


five employees 
the service concurrently, 
rchase price to Washington becaus 
5/10 
( (Sy) ) 
Additionally, 
authorize or require an alternative method of alloca 
ts the proportion of in- 


this state based on users in 


in the case of 


"allocation" and "apporti 


this state is entitled to appor 


For purposes of 1 


are concurrently 


facility in California. This 
the sale of a digital automated 
tax and retailing B&O tax. In this 


use 
ton and outside Washington, 
the MPU exemption from retail sales 
ital automated service from Company. 
tion th 


this state compared 


ton (e.g., 
based on 
service. 


fairly reflec 
e taxpayer. 


(d) Application to digital codes. A digit 
available for use within and outside this stat 


digital goods or digital automat 


simul 
more 


(e) 


report and pay st 
(c) 


explained in 


taneously at 


tate and local 
of this subsec 


Certified on 11/30/2023 


tion, 


[ 65 ] 


under this rule 
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50 percen 


EOF 


tal code is concurrent 
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Iniesta in Example 30, 
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uld all 
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Iniesta 
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tion supported 
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"User" means an employee or agent of the taxpayer who is au- 
product purchased in the 
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tly 


te if users may use the 
ted services to be obtained by the code 
one or more locations within this state and one or 
locations outside this state. 
Reporting. A buyer claiming an exemption under this rule must 
use tax directly to the department. As 


use tax may be reported and paid 
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on an appor 
ance with the records 
tax liabilities owed 


(508) Machinery and 
to sales 

machinery and eq 
and developmen 
the M&E exemption. 


does not apply 
hire of certain 
ing or research 
referred to as 
and WAC 458-20-13601 
cluded wit 


quired by manufacturers and processors for hire an 


requirement 
to this state. 


EO.-OF 


for informa 
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equipment. Generally retail 
use by a manufacturer 
uipment used directl 
t operation. 
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tion regarding the M&E exemption.) 
hin the definition of "machinery and equ 
of the M&E exemption are digital goods. 


This exemption is commonly 


According] 
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tioned basis if supported by the buyer's records in compli- 
in subsection 


(607) of this rule for 
sales and use tax 
or processor for 


y in a manufactur- 


2565 and 82.12. 02565 


In- 
ipment" for purposes 
y, digital goods ac- 


d used directly ina 


manufacturing or research and development operation are exempt from 


retail sales and use 
exemption are met. 


(509) Audio or video programming. 


tax, 


provided all of th 


requ 


irements for the M&E 


Income received from the sale 


of regular audio or video programming by a radio or television broad- 


caster is generally s 
not subject to retail 
programming sold ona 


ubject 
sales 


tax. However, 


is generally subject 
(d) and (e) of this s 
(a) 


to re 
ubsect 


ion. 


"Radio and television broadcasters" 


providers, satellit 


television providers, 


cable 


includ 


to service and other B&O tax and therefore 
the sale of audio or video 

pay per program or subscript 
tail sales and use tax except as provided in 


ion on-demand basis 


satellite radio 
television providers, 


and providers of subscription internet television. 


(b) 
gramming tha 
that allows the b 
a specific charge. 

(c) "Regular 
watching cannot stop, 
cast of the scheduled 


uled program is broadcast. 
t a cus 


The fact tha 
or DVR, does not 
terized as a digi 
(d) 
vision providers' 


resu 


programming" 


tal good. 
Cable television providers paying franchise fees. 
sales of programming 


rewind, or 
incl 


pause, 
programming, 


lt in the broadcas 


"Pay per program or subscription on-demand basis" means pro- 
t the buyer pays for on a per program basis or a service 
uyer to access a library of programs at any time for 


is scheduled programming. The person 
otherwise control the broad- 


tomer uses a recording device, 


uding the time that the sched- 


such as a VCR 


ter's programming being charac- 


Cable tele- 


to consumers on a pay-per-pro- 


gram or subscription on-demand basis are not subject to retail sales 
and use tax if the cable television provider is subject to a franchise 


fee 


revenue received from 


not subject to a franchise fee on the 
ming on a pay-per-program or subscript 
t apply 


exemption does no 
lect and remit re 
ming. 

Example 31. XYZ 


tail 


view th 


technology. XYZ does not 
charged a monthly subscription fee 
tomers are charged addi 
charge and collect retail sal 
selected movies, 


(under the authority of Title 47 U.S.C. 


such sales. If 


Sec. 


542 (a) ) 


on the gross 


sal 


sell 


pay a franchise fee. 
to receiv 


the cable television provider is 
income from the sale of program- 
ion on-demand basis, 
and the cable television provider must col- 
es tax on the retail sale of such program- 


then the 


s video programming to customers using cable 
Customers of XYZ are 


fees 
es 
but no 


tional 


video programming. Cus- 
to view selected movies. 
tax on the additional fees charged 
t on the monthly subscription fee 


XYZ must 
to 


which would generally be subject to service and other activities B&O 


tax. 
(e) Satellit 


television providers do not generally pay franchise 


fees and therefore do not qualify for the retail sales and use tax ex- 
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transferred electronically, 
the electronic version has a printed counterpart, 
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newspaper. 
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ted newspaper" means a publicat 
ted intervals at least twice a month and prin 
tabloid or broadsheet format folded loosely 
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tion 


toge 


printed newspaper. 


(511) 
codes obt 
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(b) 
online pictu 
(512) 
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tO use 


Received for free by end user. 
ed by the end user for free are no 
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(b) Creat 
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good and is not 
incl 
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ployees on changes 
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the business needs of 


tal product 
t subject 


or 
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creative capacity. Gary dis 
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of Kadabbera. 


(601) 
tax on certain 
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retail sal 
tronically and 
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is eligibl 


tem that meets 
distribution and use of 


Retail services. 
numerated services under RCW 82.04.050 
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tail service is transferred elec- 
tion of digital a 
treated as a digital 
products retail sal 


For example, 
les tax. 


good, 
le for all 
tax exemptions as described above in Part 5 of this r 
ices that are not transferred electronically or those retail 
the definitions of digital good or digital au- 
telecommunications services and ancil 


that are excluded from 


the definit 


Part 6. Miscellaneous P 


the sale of credit 
However, when a ret 
also meets the definit 


such service will be 
applicable digital 


tion of "digit 
this digital good is no 
is used solely internally or solely for the business needs 


tributes 
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retail sales and use tax does no 
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tomated service (e.g., 
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Example 33. ABC creat 

creditworthiness prepared prior 

The report may be a credit bureau servic 


transferred el 
ABC's website. 
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and/or a digit 
The "canned" report is list 
Inc. 


to use 


of 


3-23-068 
this 


that 


as the printed 


issued regularly at 
ted on newsprint 
ther without stapling, 
g any supplement 


in 


t of a 


ts and digital 
to use 
a person's use of a free search engine is not 


tax. 


a person reading an online article or viewing an 
re for free is not subject to use tax. 
Other use tax exemptions. Use tax does not apply to the use 


such as personal email communica- 


the person who cre- 
the type of digital good that is of- 
uding business email communica 
an employee of Kadabbera Corp., creates a digi- 
thoring software 

the present 
thin Kadabbera in order to 
Gary has created and dist 
tal good." However, 


tation 
train em- 


trib- 
the 
tax as 


Washington imposes retail sales and use 
("retail serv- 
s is subject 


t to 


tomated service 
product 
les and 
Retail serv- 
services 


t and 
use 


Llary serv- 


tes a "canned" digital report on Company X's 
to a customer request for the report. 
tal good 
ted for sale on 
purchases and downloads a 


(if 
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T 


digital copy of the "canned" credit report from ABC's website for In- 


vestCo's business purpose. 


subject to re 


tai 


ABC is selling 
However, the 


sales tax. 


by InvestCo solely for a business purpose 


retail sales tax (see subsection (505) of 
exemption). 

Example 34. Company sells credit rep 
services. EPD Corp., requests that Compan 


EPD's specialized business purposes. After receiving the request, 


pany's employ 


various digital sources to prepar 


then sends 
is not sel] 
is merely 
EPD's employ 


researches, 


analyzes and 


a digital good generally 
"canned" report is purchased 
and therefor xempt from 
this rule for more on this 


orts and credit research 

y prepare a credit report for 
Com- 
generates information from 


the cr 


the report electronically as a 
ing a digital 
a representation of a professio 


good because the 


Therefor 


uct 


However, 


Company's serv 


dit report for EPD. Company 
digital file to EPD. Company 
digital item supplied to EPD 
nal service performed by 


Ud 


Company is still required to charge and collect 


sales tax because Company is still provid 


HG 


sis, 


tail service, 
Example 35. Company 
service includes access 
and digital data reporting tool 
it worthiness of individ 
ny's online service. 
be used solely for a business purpose by ManageCo. 


to retail sales 

sells an online 
to searchable dat 
s. Ma 
uals and therefor 
Company is selling a 


subject 


solely for a business purpose" exemption 
and is not applicable to digital automated services. As such, Company 


is required 
digital 
(602) 


or wholesal 


intangible 


sumers will 


to resell digit 


tax. 


ices are not a "digital prod- 
retail 
ing credit bureau services, a 


credit reporting servic Th 
abases, digital data analy- 

nageCo investigates the cred- 
e purchases access to Compa- 
digital automated service to 
However, the "used 
to digital goods 


is limited 


to charge and collect retail 
automated service to ManageCo 
Royalties and wholesaling 
sale of digital products to "nonend users" may be subject 
ing B&O tax depending on 
right 
vide the right 
generally be 
transactions which allow 


B&O 


the t 
the purchas 
al products 
ted as whole 
th 


s provided to 


trea 
the purchaser 


ital product into a new product for sale 
wholesale sales. S also subsection (503 
user transactions involving digital produ 


sales tax on its sale of the 
tax on digital products. The 
to royalties 
ype of transaction and the 
er. Transactions which pro- 
(no copying rights) to con- 
sale sales. Additionally, 
e right to incorporate a dig- 
will also be treated as 
) of this rule. Other nonend 
cts or digital codes will 


generally be treated as royalties transactions. 


Example 36. Media Corp., 
further broadcast a digital 
fied period of time. 


licenses to 
movie file on 
In this case Media C 


right by contrac 


tal movie 
jec 
from 
not 
Rer 


this 


U 


to its s 
to royalties B&O tax. 


to further commercially 
ubscribers. This is a n 
Media Corp. wo 


transaction under the royalties B&O t 
charge and collect retail sales tax o 
n's charges for the subscription service pr 


generally subject to retail sales tax and 


vidual 


U 


Example 37. 
digital 


Same facts as Example 36 


Rerun Inc., the right to 
Rerun's website for a speci- 
orp. provides Rerun with the 
broadcast or exhibit a digi- 
onend user transaction sub- 
uld report its gross receipts 
ax classification and 
transaction with Rerun. 
ovided to consumers are 
retailing B&O tax. 


n the 


movie files from Media Corp. 


those 


individual 


files to end users at re 


ing 
Rer 
users. 
tion under 
collect retai 


n with 


U 
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the right 
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the wholesa 
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the public. In this 


xcept Rerun purchases indi- 
with the right to resell 
tail instead of rebroadcast- 
case Media Corp. has provided 


digital movie files to end 


to resell individual 
would report its gross 
ling B&O tax classi 


receipts from this transac- 
fication and not charge and 


ales tax on the transacti 
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to retail 


tax. 
as Example 37 except that Rerun purchases 


a single digital 
plicate and sell 
ded Rerun with the right 
files. 


i 


that movie 


with the right provided by contract to du- 
file. In this case Media Corp. has provi- 


TO 


would 


ac 
not 


Media Corp. 


tion under the royalties B&O 
need to charge and colle 
run's charges to consumers for 


duplicate and sell individual digital mov- 
report its gross receipts from this trans- 
tax classification. Media Corp. would 
retail sales or use tax from Rerun. Re- 
the movie files are generally subject 


ct 


to retail sales tax and retailing B&O tax. 
Example 39. Jack is a photographer who creates a digital picture 


of Mt. 


Rainier. 


Jack license 


duplicate and sell copies of 
Cashman's payment to Jack is 


subject 


to cust 


(603) 


to royalties B&O tax 


s, by contract, to Cashman the right to 
the Mt. Rainier picture in retail stores. 
for the grant of an intangible right and 

. Cashman's sale of the picture at retail 


omers is subject to retail sales tax and retailing B&O tax. 
Substantial nexus is not established in Washington if a 
business's only contact with the state of Washington is ownership of, 


or rights in, 
computer software used in providing a digital automated service; 
ter copies of software; 
servers in Washington. 


means th 


computer softw 


a di 
For p 


e requisite connection that a person must 


allow th 


e state to subject 


consiste 

(60 
digital 
tail sal 
goods. H 


becaus 


pay retail sales or use 
that time. 
streamed digital goods were subject to service and other 
fore July 26, 


nt with 


4) 


es tax. This did not 
owever, 
tax 


Sales of digital 


2009, and amne 


riod. 


(a) 
credit will be given for state and local retail sales and use 


they were not subjec 


Refunds and credits 


are as defined in RCW 82.04.215, including 
mas- 
gital goods or digital codes residing on 


urposes of this rule, "substantial nexus" 


Amnesty. Before July 26, 
goods on a permanent or nonpermanent basis were subjec 
include accessed or streamed digit 
amnesty is available to those who did not collect or 


the commerce clause of 
2009, 


the person to the s 
the Uni 
retail sales of downloaded 


tate's 


ted Sta 


tes Cons 


have with a s 
taxing aut 


tate to 
hority, 


ti 


tution. 


to re- 
al 


on digital goods and digital codes during 
automated services and accessed or 
B&O tax be- 
transactions 
that time pe- 


sty does not extend to these 
to retail sales tax during 


of retail sales or use tax. No refund or 
taxes 


properly paid on the sale or use, before July 26, 2009, of digital 


goods or of installing, 


goods. 


(b) 


repa 


No B&O tax refund o 


iring, altering, or improving digita 


r credit unless sales tax was paid. If a 


taxpayer paid B&O tax under the service and other activities classifi- 
cation prior to July 26, 2009, on income received from retail sales of 
digital products or digital codes, the taxpayer may not receive a re- 
fund or credit for the difference between the B&O tax actually paid 
and the B&O tax that should have been paid under the retailing classi- 
fication unless the taxpayer has remitted the retail sales tax for 
those sales. 


(605) 


sale of 


on 


digital 


e nonitemized pric 


Bundled transacti 
two or more products 


ons. A "bundled transaction" is the retail 
, which are distinct and identifiable for 


Becau 


se retail sales of digital products and 


codes are subject to 


th 
in 


e 


taxa 
volving digital 


tion of bundled tran 
products a 


82.08.] 
actions. 


L95 for more informati 
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(606) Property tax. The excise tax laws relating to digital prod- 
ucts and digital codes do not have any impact in the characterization 
of digital goods and digital codes as tangible or intangible personal 
property for purposes of property taxation and may not be used in any 
way in construing Title 84 RCW. See section 1201, chapter 535, Laws of 


2009. 


(607) Records requirement. Every taxpayer liable for any tax col- 
lected by the department must keep and preserve, for a period of five 
years, suitable records to determine the amount of tax owed. Such re- 
cords must include copies of all federal income tax and state tax re- 


that does not keep the necessary books and records within this s 
may produce within this state the books and records required by 


turns and reports. All of taxpayer's books, records, and invoices must 
be open to examination by the department. An out-of-state taxpayer 


ta 


the 


Ce 


department, or permit the examination by an agent authorized or desig- 


nated by the department at the place the books and records are kept. 
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Any Changes in Existing Ru 
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WSR 


EMPLOYMENT SECURITY DEPARTMENT 


[Filed November 13, 2023 


er Iden 
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les: 


tifying Information: 


Its Anticipated Effects, 
The purpose of this proposal 
cross reference to RCW 50.12.070 


T37 pem: | 


WAC 192- 


Incl 
is 


23-23-080 


220-070 


uding 
to 


bsection 


2) (b). 


ce Lar- 


(2) (c). In 2013, the legislature amended RCW 50.12.070, and su 
(2) (c) was removed from the statute. The substance of RCW 50.12.070 
(2) (c) was moved to subsection (2) (b). Thus, the cross reference in 
WAC 192-220-070 should be updated to reference RCW 50.12.070 ( 
Reasons Supporting Proposal: The proposal is needed to update WAC 
192-220-070 so that it references the correct section in RCW 
502.12:.0770. 
Statutory Authority for Adoption: RCW 50.12.010 and 50.12.040. 
Statute Being Implemented: RCW 50.12.070. 
Rule is not necessitated by federal law, federal or state court 
decision. 
Name of Agency Personnel Responsible for Drafting: Lawren 
son, Olympia, Washington, 360-890-3460; Implementation and Enf 


ment: JR Richards, Olympia, Washington, 360-463-1079. 


This notice meet 
adoption process for 
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t material chan 
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ton state statu 
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master 


stablish 


or 
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clarifies language of a rule without 
the Reason the Agency 
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Making Process is Appropriat 


appropriate becaus 


the proposed ru 


reference and make no substantive changes. 


NOTICE 


Believes the Expedited Rule- 
xpedited rule-making process is 
le changes only correct ac 


ross 


THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROC- 
ESS THAT WILL ELIMINATE THE NEED FOR THE AGENCY 


INGS, 


OBJECT TO THIS USE OF THE EXPEDITED 


PREPARE A SMALL BUSINESS ECONOMIC IMPACT 
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLAT 


TO HOLD PUBLIC 
STATEMENT, OR P 
IVE RULE. 


HEAR- 
ROVIDE 
IF YOU 


RULE-MAKING PROCESS, 


YOU MUST EX- 


PRESS YOUR OBJECTIONS IN WRITING AND THEY MUST BE SENT TO Lawrence 
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Employment Security Acting Policy Director 
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AMENDATORY SECTION (Amending WSR 07-23-128, filed 11/21/07, effective 
1/1/08) 


WAC 192-220-070 Overpayments under RCW 50.12.070 (2) ((te})) (b). 
You are not required to repay benefits improperly paid to you because 
an employer failed to correctly report your wages or hours and a later 
correction results in a lower benefit amount or your claim becomes in- 
valid. However, you remain liable for any overpayment assessment re- 
sulting from an eligibility decision issued before your claim became 
invalid that has become final. 
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Reasons Supporting Proposal: 
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board members are curren 
to allow for board mee 
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d Effects, 


the 


ultiple board members need to 
to attend board of natural resources mee 
before a scheduled meeting, 
to travel on that holiday. Changes 
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332-10-041 
Including 
regular 


Ver 


ec 


trav- 
tings. 
the 


meetings remotely. Changes are designed to reflect this. 

Statutory Authority for Adoption: RCW 43.30.225. 

Statute Being Implemented: RCW 43.30.225. 

Rule is not necessitated by federal law, federal or state court 
decision. 

Name of Proponent: Washington department of natural resources, 
governmental. 

Name of Agency Personnel Responsible for Drafting: William Wells, 
Forks, Washington, 360-640-0181; Implementation: Tami Kellogg, Olym- 
pia, Washington, 360-902-2122; and Enforcement: Adrienne Smith, Olym- 
pia, Washington, 360-586-3204. 

This notice meets the following criteria to use the expedited 
adoption process for these rules: 

Relates only to internal governmental operations that are not 


subject 


to violation by a person. 


NOTICE 


THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROC- 
ESS THAT WILL ELIMINATE THE NEED FOR THE AGENCY 


INGS, 


OBJECT TO THIS USE OF THE EXPEDITED 
PRESS YOUR OBJECTIONS IN WRITING AND THEY MUST BE SENT TO Rochel 


PREPARE A SMALL BUSINESS ECONOMIC IMPACT 
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. 


STATEMENT, 


TO HOLD PUBLIC HEAR- 


OR PROVIDE 
IF YOU 


RULE-MAKING 


Goss, 
P.O. Box 470] 


Department of Natural Resources, 
o] 


WA 98504-7015, 


Rochelle.goss@dnr.wa.gov, 
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ry 22, 2024. 
November 14, 2023 
Dale Mix 
Acting Deputy Supervisor 
for Todd Welker 
Deputy Supervisor 


Pade. J 


State Uplands 


WSR Issue 23-23 - Expedited 


Washington State Register, Issue 23-23 WSR 23-23-114 


AMENDATORY SECTION (Amending WSR 02-19-058, filed 9/12/02, effective 
10/13/02) 


WAC 332-10-041 Meetings of board of natural resources. (1) Reg- 
ular meetings of the board of natural resources shall be held on the 
first Tuesday of every month except August. If a regular meeting falls 
on a holiday or the day after a holiday, such regular meeting shall be 
held on the next business day. A schedule of meetings will be publish- 
ed in the Washington State Register in January of each year. Changes 
to the schedule will be published in the Washington State Register 
pursuant to RCW 42.30.075. Special meetings may be held pursuant to 
RCW 42.30.080. Any person may obtain information about locations and 
meeting times by contacting the Department of Natural Resources, P.O. 
Box 47001, Olympia, Washington 98504-7001. The public is invited to 
attend and comment at all meetings. 

(2) Members of the board of natural resources may participate by 
telephone or other means of remote access in any regular or special 


meeting so long as a ( (speakerphone —is—avaiteble—at_the—pubt+emeet- 


ing tecatieon.fe—assutre theta seusstens—eomp hye bh RCH 
42-30.038-)) board discussion can be heard by those attending the pub- 
lic meeting and the members can hear what is stated in the meeting. If 
more than one board member is participating by telephone or other 
means of remote access, then each such board member shall ( (#se—ea—sep- 
arate_tetephoneHine—_e+—a_separate _tetephene. tt other eteetrenie 


PublieMectings ActERCH 42-30)) join the meeting separately, such as 


by a separate telephone or electronic meeting link. Board members par- 
ticipating by telephone or other ((etectrenic)) means of remote access 
may vote on any matter and shall be considered as part of the quorum. 
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WSR 23-23-125 
EXPEDITED RULES 


DEPARTMENT OF REVENUE 
[Filed November 16, 2023, 1:29 p.m.] 


Title of Rule and Other Identifying Information: WAC 458-20-228 
Returns, payments, penalties, extensions, interest, stays of collec- 
tion. 


Purpose of the Proposal and Its Anticipated Effects, Including 
Any Changes in Existing Rules: The department of revenue (department) 
intends to amend WAC 458-20-228 to update the changes enacted in 2023 
legislation, chapter 374, Laws of 2023 (SHB 5565) and 2019 legisla- 
tion, chapter 63, Laws of 2019 (2SHB 1059). In addition, the depart- 
ment will update reference to the online filing and payment system, 
rule names, and statute section numbers. 
Reasons Supporting Proposal: The Washington legislature repealed 
RCW 82.27.060 Payment of tax—Remittance—Returns, and 2006 c 256 s 3, 
2003 1st sp.s. c 13 s 10, 1990 c 214 s 1, & 1980 c 98 s 6. The depart- 
ment is updating WAC 458-20-228 to remove reference to RCW 82.27.060 
in this rule. In addition, the legislature amended RCW 82.32.045 Taxes 
—When due and payable—Reporting periods—Verified annual returns—Re- 
lief from filing requirements, and 2010 1st sp.s. c 23 1103, which 
changed the due date for annual filers. 
Statutory Authority for Adoption: RCW 82.01.060 and 82.32.300. 
Statute Being Implemented: RCW 82.27.060, 82.32.045, and 
82332050: 
Rule is not necessitated by federal law, federal or state court 
decision. 
Name of Proponent: Department of revenue, governmental. 
Name of Agency Personnel Responsible for Drafting: Patrick Wat- 
kins, 6400 Linderson Way S.W., Tumwater, WA, 360-534-1539; Implementa- 
tion and Enforcement: John Ryser, 6400 Linderson Way S.W., Tumwater, 
WA 360-534-1605. 
This notice meets the following criteria to use the expedited 
adoption process for these rules: 
Adopts or incorporates by reference without material change fed- 
eral statutes or regulations, Washington state statutes, 
rules of other Washington state agencies, shoreline master 
programs other than those programs governing shorelines of 
statewide significance, or, as referenced by Washington 
state law, national consensus codes that generally establish 
industry standards, if the material adopted or incorporated 
regulates the same subject matter and conduct as the adopt- 
ing or incorporating rule. 
Corrects typographical errors, makes address or name changes, or 
clarifies language of a rule without changing its effect. 
Explanation of the Reason the Agency Believes the Expedited Rule- 
Making Process is Appropriate: Th xpedited rule-making process is 
appropriate for this rule update because the department is incorporat- 
ing changes resulting from 2023 legislation. 


NOTICE 
THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROC- 
ESS THAT WILL ELIMINATE THE NEED FOR THE AGENCY TO HOLD PUBLIC HEAR- 
INGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT STATEMENT, OR PROVIDE 
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU 
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EX- 
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PRESS YOUR OBJECTIONS IN WRITING AND THEY MUST BE SENT TO Patrick Wat- 
kins, Department of Revenue, P.O. Box 47453, phone 360-534-1539, fax 
360-534-1606, email patrickw@dor.wa.gov, TTY 800-833-6384, AND RE- 
CEIVED BY January 22, 2024. 


November 16, 2023 
Atif Aziz 
Rules Coordinator 


OTS-5066.1 


AMENDATORY SECTION (Amending WSR 23-14-002, filed 6/21/23, effective 
IA: 22123) 


WAC 458-20-228 Returns, payments, penalties, extensions, inter- 
est, stays of collection. (1) Introduction. This rule discusses the 
responsibility of taxpayers to pay their tax by the appropriate due 
date, and the acceptable methods of payment. It discusses the interest 
and penalties that are imposed by law when a taxpayer fails to pay the 
correct amount of tax by the due date. It also discusses the circum- 
stances under which the law allows the department of revenue 
(department) to waive interest or penalties. 

(a) Where can I get my questions answered, or learn more about 
what I owe and how to report it? Washington's tax system is based 
largely on voluntary compliance. Taxpayers have a legal responsibility 
to become informed about applicable tax laws, to register with the de- 
partment, to seek instruction from the department, to file accurate 
returns, and to pay their tax liability in a timely manner (chapter 
82.32A RCW, Taxpayer rights and responsibilities). The department has 
a taxpayer services program to provide taxpayers with accurate tax-re- 
porting assistance and instructions. The department staffs local dis- 
trict offices, maintains a question and information phone line 
(360-705-6705), provides information and electronic forms on the in- 
ternet (((HEte:+4/) ) dor.wa.gov), and conducts free public workshops on 
tax reporting. The department also publishes notices, interpretive 
statements, and rules discussing important tax issues and changes. 

(b) What is ( (elteetreniefiling—(exre-file),)) My DOR and how can 
it help me? ((H-—€ite)) My DOR is an internet-based application ( (thet 
proevides)) providing a secure and encrypted way for taxpayers to file 
and pay many of Washington state's ( (busimess—*reteted)) excise taxes 


online. The ((e-f+te)) My DOR system automatically performs math cal- 
culations and checks for other types of reporting errors. Using ((e- 
£ile)) My DOR to file electronically will help taxpayers avoid penal- 
ties and interest related to unintentional underpayments and delin- 
quencies. ((H-—fite)) My DOR can be accessed on the department's inter- 
net site (( : Was z i pting 


Í , la; ) ; ; E E4 
dor.wa.gov. Taxpayers may also call the department's ( (¢e++—free—-ectee- 
tronie—fiting Feip—desk)) telephone center at 360-705-6705 for more 
information ( (;—desineg +eqtiar busimessheuss)). 
All taxpayers are required to electronically file and electroni- 
cally pay their taxes unless the department waives the requirement 
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authorized by the department to _—+fiteand remit taxes—_on—atess_fre- 
quent—basis)) in accordance with RCW 82.32.080. For more detailed in- 


format 


+e—fite} and etectrenie—paymentte—-pay}) ) 


tion on th 


requirement and exceptions for ( (eteetrente iting 


electronically filing using 


My DOR and submitting payment electronically, see WAC 458-20-22802 


(Elect 


tronic filing and payment). 
(c) Index of subjects addressed in this rule: 


Topic—Description 


See 
subsection 


Where can I get my questions 
answered, or learn more about what I 
owe and how to report it? - By phone or 
online, the department provides a number 
of free and easy resources to help you 
find answers. 


(1)(a) of 
this rule, 
(see above) 


What is ((electronic_fitine-_(or-e-file),) 
My DOR and how can it help me? - 


((E-fting)) My DOR guides you through 
the return and helps you avoid many 


common mistakes. 


(1)(b) of 
this rule, 
(see above) 


Do I need to file a return? - How do I 
access returns and file them? 


(2) of this 
tule 


What methods of payment can I use? - 
What can I use to pay my taxes? 


(3) of this 
rule 


When is my tax payment due? - 
Different reporting frequencies can have 
different due dates. What if the due date 
is a weekend or a holiday? If my 
payment is in the mail on the due date, 
am I late or on time? 


(4) of this 
rule 


Penalties - What types of penalty exist? 
How big are they? When do they apply? 


(5) of this 
rule 


Statutory restrictions on imposing 
penalties - More than one penalty can 
apply at the same time, but there are 
restrictions. Which penalties can be 
combined? 


(6) of this 
rule 


Interest - In most cases interest is 
required. What interest rates apply? 
How is interest applied? 


(7) of this 
rule 


Application of payment towards 
liability - Interest, penalties, and taxes 
are paid in a particular order. If my 
payment doesn't pay the entire liability, 
how can I determine what parts have 
been paid? 


(8) of this 
rule 


Waiver or cancellation of penalties - I 
think I was on time, or I had a good 
reason for not paying the tax when I 
should have. What reasons qualify me for 
a waiver of penalty? How can I get a 
penalty removed? 


(9) of this 
rule 


Waiver or cancellation of interest - 
Interest will only be waived in two 
limited situations. What are they? 
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See 
Topic—Description subsection 
Interest and penalty waiver for active (11) of this 
duty military personnel - Is a majority tule 


owner of the business on active duty with 
the military? BOTH interest and penalty 
can be waived if all the statutory 
requirements are met. What are the 
requirements? 


Stay of collection - Revenue will 
sometimes temporarily delay collection 
action on unpaid taxes. When can this 
happen? Can I request that revenue delay 
collection? 


(12) of this 
tule 


Extensions - Can I get an extension of 
my due date? How long does an 
extension last? A special extension may 
be available if the governor proclaims a 
state of emergency in your area. 


(13) of this 
rule 


to file a return? A 


e)) 


However, 


m 


Electronic returns and paymen 
tment by every person liable for any tax which the depar 
ters and/or collec 


dat RCW 


ts, except for th 
which are 
t be filed th 
(see subsection 


the departmen 


(1 
ts 


Taxpayers who file with My 
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rough th 


82 


e taxes imposed 
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is defined as an 
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( (REte:44) )dor.wa.gov, along with 
which are available there. 


a number of other returns and forms 


The interest and penalty provisions of this rule may apply if use 
tax is not paid on time. Unregistered consumers should refer to WAC 
458-20-178 (Use tax and use of tangible personal property) for an ex- 


planation of their tax reporting responsibilities. 


(3) What methods of payment can I use? The law requires taxpayers 
to file and pay their taxes electronically. There are two electronic 


payment methods: Electronic funds 


transfer (EFT) and credit card. The 


department may waive the electronic payment requirement for any tax- 


payer or class of taxpayers, for good cause ( (e*—fe*e—whem—the—depart— 
5 E ) Sa ; 1 


)). 


Waivers may be temporary or permanent, and may be made on the depart- 
ment's own motion. (See WAC 458-20-22802 for more information on elec- 


tronic filing and payment.) 


(a) For taxpayers not required to pay electronically, payment may 


be made by cash, check, cashier's 
(bo) Payment by cash should on 
partment to ensure that the paymen 
credited. 
(c) Payment may be made by un 


check, or money order. 
ly be made at an office of the de- 
t is safely received and properly 


certified bank check, but if the 


check is not honored by the financial institution on which it is 


drawn, the taxpayer remains liable for the payment of the tax, as well 


as any applicable interest and pen 


alties. RCW 82.32.080. The depart- 


ment may refuse to accept any check which, in its opinion, would not 


be honored by the financial institution on which that check is drawn. 


If the department refuses a check 


ties. 


(4) When is my tax payment due? RCW 82.32.045 provides that pay- 


liable for the tax due, as well as any applicable interest and penal- 


for this reason the taxpayer remains 


ment of the taxes due with the excise tax return must be made monthly 
and within 25 days after the end of the month in which taxable activi- 


ties occur, unless the department 


assigns the taxpayer a longer re- 


porting frequency. Payment of taxes due with returns covering a ((+e+- 
ges)) quarterly reporting frequency ((+s)) are due on or before the 
last day of the month following the period covered by the return. (For 
example, payment of the tax liability for a first quarter tax return 


is due on April 30th.) For annual 


filers, tax payments, along with re- 


ports and returns are due on or before April 15th of the year immedi- 


ately following the end of the period covered by the return. WAC 


458-20-22801 (Tax reporting frequency ((—Ferms))) explains the depart- 
ment's procedure for assigning a quarterly or annual reporting fre- 


quency. 

(a) If the date for payment of the tax due on a tax return falls 
upon a Saturday, Sunday, or legal holiday, the filing will be consid- 
ered timely if performed on the next business day. RCW 1.12.070 and 


1s 16:050.. 


(b) When a taxpayer is not required to electronically file and 


pay taxes and chooses to file or pay taxes through the U.S. Postal 


Service, the postmark date as shown by the post office cancellation 


mark stamped on the envelope will 


be considered conclusive evidence by 


the department in determining if a tax return or payment was timely 


filed or received. RCW 1.12.070. I 


t is the responsibility of the tax- 


payer to mail the tax return or payment sufficiently in advance of the 
due date to assure that the postmark date is timely. 
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(c) Taxpayers required to file and pay taxes electronically 
should refer to WAC 458-20-22802 (Electronic filing and payment) for 
more information regarding ( (etectronie ftiting—-+e—-#ite})) My DOR, 
electronic payment ((+e-pay})) due dates, and when electronic payments 
are considered received. 

(d) If a taxpayer suspects that it will not be able to file and 
pay by the coming due date, it may be able to obtain an extension of 
the due date to temporarily avoid additional penalties. Refer to sub- 
section (12) of this rule for details on requesting an extension. 

(5) Penalties. Various penalties may apply as a result of the 
failure to correctly or accurately compute the proper tax liability, 
or to timely pay the tax. Separate penalties may apply and be cumula- 
tive for the same tax. Interest may also apply if any tax has not been 
paid when it is due, as explained in subsection (7) of this rule. (The 
department's ( (etectrenie fiting)) My DOR system ( (te-£ite})) can help 
taxpayers avoid additional penalties and interest. See subsection 
(1) (ob) of this rule for more information.) 

The penalty types and rates addressed in this subsection are: 


Penalty See 
Penalty Type—Description Rate subsection 


Late payment of a return - 9/19/29% | (5)(a) of 
Nine percent added when this rule 
payment is not received by 
the due date, and increases if 
the tax due remains unpaid. 


Unregistered taxpayer - 5% (5)(b) of 
Five percent added against this rule 
unpaid tax when revenue 
discovers a taxpayer who has 
taxable activity but is not 
registered. 


Assessment - Five percent 5/15/25% | (5)(c) of 
added when a tax assessment or this rule 
is issued if the tax was 0/15/25% 
"substantially underpaid," 
and increases if the tax due 
remains unpaid. 


Issuance of a warrant - Ten 10% (5)(d) of 
percent added when a this rule 
warrant is issued to collect 
unpaid tax, and does not 
require actual filing of a lien. 


Disregard of specific 10% (5)(e) of 
written instructions - Ten this rule 
percent added when the 
department has provided 
specific, written reporting 
instructions and tax is 
underpaid because the 
instructions are not followed. 


Evasion - Fifty percent 50% (5)(f) of 
added when tax is underpaid this rule 
and there is an intentional 
effort to hide that fact. 


Misuse of resale certificates 50% (5)(g) of 
or a reseller permit - Fifty this rule 
percent added against unpaid 
sales tax when a buyer uses a 
resale certificate or reseller 
permit, but should not have. 
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Penalty Type—Description 


Penalty 
Rate 


See 
subsection 


Failure to remit sales tax to 
seller - Ten percent added 
against sales tax when the 
department proceeds directly 
against a buyer who fails to 
pay sales tax to the seller as 
part of a sales taxable retail 
purchase. 


10% 


(5)(h) of 
this rule 


number. 


Failure to obtain the 
contractor's unified 
business identifier (UBI) 
number - A two hundred 
fifty dollar maximum penalty 
(does not require any tax 
liability) when specified 
businesses hire certain 
contractors but do not obtain 
and keep the contractor's UBI 


$250 
(max) 


(5)(i) of 


this rule 


Disregarded transaction - A 
thirty-five percent penalty of 
the additional tax found to be 
due as a result of engaging in 
a disregarded transaction. 


35% 


(5)Q) of 


this rule 


the 


Late payment of a return. 


RCW 82.32 


.090 (1) imposes a nine 


tax due on a taxpayer's return is not paid by 
A total penalty of 19 percent is imposed if 


the tax due 


before the last day of the month following the due 


penal 


or before 
um penalty for late p 


minim 


ty of 29 percent is imposed if the 


the last day of 


of circumstances can affec 


net 
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common circumstanc 
Will I avoid the penalty if I file my return without the pay- 
ref 


use to accept an 
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tax shown to be 


pted, 


e 


the 
return. 
the issuance of an assessment for the actual, 
of unpaid tax. 
(See RCW 82.32.100 and ( 


taxpayer is cons 
RCW 82.32.080. F 


Any assessmen 


assessment penal 


tax due is 
the second month following 
ayment is five dollars. 

t how the late payment of 
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ty applies.) 


return is accepted without payment and payment is not made by the due 
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(ii) 


lat 


vides information 
tax reporting acco 
lows persons, unde 


payment 


tivities subject t 
Persons placed on 
required to 
no longer meet th 


of the conditions 


a tax the department is au 


timely no 


of return penalty wi 
What if my account is given an active nonreporting status, 
but I later have taxes I need to report and pay? WAC 458-20-101 


l apply. 


pro- 


about the active nonreporting status available for 
unts. In general, the active nonreporting status al- 
r certain circumstances, to engage in business ac- 
o the Revenue Act without filing excise tax returns. 
an active nonreporting status by the department are 
tify the department if their business activities 
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is that the person is not required to collect or pay 
thorized to collect. The late payment of re- 


turn penalty will 
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incurs a tax liability that is not paid by the due date for taxpayers 


that are on an annual reporting basis 


(iii) 


( Hier the Hast day of January 


)). 


I ((didntt)) did not register my business with the depart- 


ment when I started it, and now I think I was supposed to be paying 


taxes! What should I do? You should fill out 
ness license application to get your business registered. It is impor- 
tment identifies you as an 
your business activities. 


tant for you 
unregistered 
(WAC 458-20-1 
Except as noted below, 
unregistered, but 


partment, 


(A) 


person: 


( (and send i4)) a busi- 
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(TI) 
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(B) 


late payment of re 
tered, th 
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(b) 


Unregistered taxpayer. 
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turn penalty, 
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(A) The taxpayer has paid less than 80 percent of the amount of 
tax determined by the department to be due for all of the types of 
taxes included in, and for th ntire period of time covered by, the 
department's examination; and 

(B) The amount of underpayment is at least $1,000. If both of 
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tions), that person must obtain and preserve a record of the UBI num- 
ber of the person or entity performing the work. A person failing to 

do so is subject to the public works contracting restrictions in RCW 

39.06.010 (Contracts with unregistered or unlicensed contractors pro- 
hibited), and a penalty determined by the director, but not to exceed 
$250. RCW 82.32.070(2). 

(j) Engaging in disregarded transactions. RCW 82.32.090 imposes a 
35 percent penalty for engaging in a disregarded transaction as de- 
fined in RCW 82.32.655(3). See RCW 82.32.090(6), 82.32.655, and 
82.32.660. 

(6) Statutory restrictions on imposing penalties. Depending on 
the circumstances, the law may impose more than one type of penalty on 
the same tax liability. However, those penalties are subject to the 
following restrictions: 

(a) The penalties imposed for the late payment of a return, un- 
registered taxpayer, assessment, and issuance of a warrant (see sub- 
section (5) (a) through (d) of this rule) may be applied against the 
same tax concurrently, each unaffected by the others, up to their com- 
bined maximum rates. Application of one or any combination of these 
penalties does not prohibit or restrict full application of other pen- 
alties authorized by law, even when they are applied against the same 
tax. RCW 82.32.090(8). 
(b) The department may impos ither th vasion penalty (subsec- 
tion (5) (f) of this rule) or the penalty for disregarding specific 
written instructions (subsection (5) (e) of this rule), but may not im- 
pose both penalties on the same tax. RCW 82.32.090(9). The department 
also will not impose the penalty for the misuse of a resale certifi- 
cate (subsection (5) (g) of this rule) in combination with either the 
evasion penalty or the penalty for disregarding specific written in- 
structions on the same tax. 

(c) The penalty provided in subsection (5) (j) of this rule may be 
assessed together with any other applicable penalties provided in this 
rule on the same tax found to be due, except for the evasion penalty 
provided in subsection (5) (f) of this rule. 

(7) Interest. The department is required by law to add interest 
to assessments for tax deficiencies and overpayments. RCW 82.32.050 
and 82.32.060. Interest accrued against an underpayment only applies 
to underpaid tax. (Refer to WAC 458-20-229 for a discussion of inter- 
est as it relates to refunds and WAC 458-20-230 for a discussion of 
the statute of limitations as applied to interest. 
(a) For interest imposed after December 31, 1998, interest will 
be added from the last day of the month following each calendar year 
included in a notice, or the last day of the month following the final 
month included in a notice if not the end of the calendar year, until 
the due date of the notice. However, for 1998 taxes only, interest may 
not begin to accrue any earlier than February 1, 1999, even if the 
last period included in the notice is not at the end of calendar year 
1998. If payment in full is not made by the due date of the notice, 
additional interest will be due until the date of payment. The rate of 
interest continues at the annual variable interest rates described be- 
low in (c) of this subsection. 

(b) How is interest applied to an assessment that includes under- 
paid tax from multiple years? The following is an example of how the 
interest provisions apply. Assume that a tax assessment is issued with 
a due date of June 30, 2010. The assessment includes periods from Jan- 
uary 1, 2008, through September 30, 2009. 
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(Refer to WAC 458-20-229 for interest on refunds.) 

(8) Application of payment towards liability. The department will 
apply taxpayer payments in the following order: 

¢ Interest; 

e Penalties; 

° Fees; 

e Other nontax amounts; 

e Tax, except spirits tax; 

e Spirits tax; 
without regard to any direction of the taxpayer. RCW 82.32.080. 

In applying a partial payment to a tax assessment, the payment 
will first be applied against the oldest tax liability. For purposes 
of RCW 82.32.145 (Limited liability business entity - Terminated, dis- 
solved, abandoned, insolvent - Collection of unpaid trust fund taxes), 
it will be assumed that any payments applied to the tax liability will 
be first applied against any retail sales tax liability, and then to 
other trust fund tax liabilities. For example, an audit assessment is 
issued covering a period of two years, which will be referred to as 
"YEAR 1" (th arlier year) and "YEAR 2" (the most recent year). The tax 
assessment includes total interest and penalties for YEAR 1 and YEAR 2 
of $500, retail sales tax of $400 for YEAR 1, $600 retail sales tax for 
YEAR 2, $2,000 of other taxes for YEAR 1, and $7,000 of other taxes for 
YEAR 2. The order of application of any payments will be first against 
the $500 of total interest and penalties, second against the $400 re- 
tail sales tax in YEAR 1, third against the $2,000 of other taxes in 
YEAR 1, fourth against the $600 retail sales tax of YEAR 2, and finally 
against the $7,000 of other taxes in YEAR 2. 
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AMENDATORY SECTION (Amending WSR 22-24-103, filed 12/6/22, effective 
1/6/23) 


WAC 458-20-265 Sales and use tax exemption—Airplane maintenance 
repair stations. (1) (a) Introduction. This rule explains the retail 
sales and use tax exemption, as described in RCW 82.08.025661 and 
82.12.025661, for the construction of airplane maintenance repair sta- 
tions operated by an eligible maintenance repair operator. 

(b) Other rules that may apply. Readers may also want to refer to 
additional rules for further information, including the following: 

(1) WAC 458-20-229 Refunds. 

(ii) WAC 458-20-267 Annual tax performance reports for certain 
tax preferences. 

(2) Definitions. For the purposes of this rule, the following 
definitions apply: 

(a) "Airplane maintenance repair station" has the same meaning as 
"repair station" adopted by the National Air Transportation Associa- 
tion and is a maintenance facility that has a certificate issued by 
the Federal Aviation Administration under Title 14 of the Code of Fed- 
eral Regulations (14 C.F.R.) Part 145 that is engaged in the mainte- 
nance, preventive maintenance, inspection, alteration of airplanes, 
and alteration of airplane products. 

(b) "Commercial airplane," as defined in RCW 82.32.550(1), is an 
airplane certified by the Federal Aviation Administration for trans- 
porting persons or property, and any military derivative of such an 
airplane. 

(c) "Component," as defined in RCW 82.32.550(2), means a part or 
system certified by the Federal Aviation Administration for installa- 
tion or assembly into a commercial airplane. 

(d) "Eligible maintenance repair operator" means a person classi- 
fied by the Federal Aviation Administration as qualified to operate a 
Federal Aviation Regulation Part 145 certified repair station that is 
located in ( (amn—+meternatieonat)) a commercial services airport owned by 
a county with a population ( (greater-than +566,0646)) less than 
1,000,000 or a commercial services airport jointly owned by a city and 
county. 

(e) "Operationally complete" means constructed to the point of 
being functionally capable of hosting the repair and maintenance of 
airplanes. 

(3) Retail sales or use tax exemption. 

(a) Subject to the requirements of RCW 82.08.025661 and this 
rule, state and local retail sales and use taxes do not apply to the 
items and services as described in (b) of this subsection that are 
charged or sold to, or purchased or used by: 

(i) An eligible maintenance repair operator engaged in the main- 
tenance of airplanes; or 
(ii) A port district, political subdivision, or municipal corpo- 
ration, if the new airplane maintenance repair station is to be leased 
to an eligible maintenance repair operator engaged in the maintenance 
of airplanes. 

(b) The exempt items and services include: 

(i) Labor and services to construct a new airplane maintenance 
repair station; 
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has been operationally complete for four years; 

(11) December 1, 2021. 
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defined in subsection (2) (e) of this rule. 
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(b) (ii) of this subsection. 
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(5) Department must determine eligibility. 

(a) The department must determine eligibility for the exemption 
based on information provided by the business and through audit and 
other administrative records. 

(b) The business must retain, in adequate detail to enable the 
department to determine whether th quipment or construction meets 
the criteria under this rule, construction invoices and documents in- 
cluding, but not limited to, invoices, proof of tax paid, and docu- 
ments describing the location and size of new structures. 

(c) By the end of the calendar quarter that follows the quarter 
in which the refund application was submitted, the department will re- 
mit qualified exempted amounts to a qualifying business, in accordance 
with subsection (4) (c) and (d) of this rule, for local and state re- 
tail sales and use taxes. 

(d) The department may not remit the state portion of the retail 
sales and use taxes paid if the business did not report at least 100 
average employment positions with an average annualized wage of 
$80,000 to the employment security department for ( (G@etebex+—2625, 

h ah am N N a 7 


v 0 


$86,000)) four consecutive calendar quarters, beginning with the first 
calendar quarter after the date the facility is issued an occupancy 
permit by the local permit issuing authority. The business must pro- 
vide the department with the unemployment insurance number provided to 
the employment security department for verification of employment 
( (tevets)) requirements. 

If a new airplane maintenance repair station owned by a port dis- 
trict, political subdivision, or municipal corporation is leased to an 
eligible maintenance repair operator engaged in the maintenance of 
airplanes, only the business lessee, and not the lessor, must meet the 
employment requirement described in (d) of this subsection. 

(6) Annual tax performance report. An eligible maintenance repair 
operator receiving a remittance under this rule must electronically 
file an annual report with the department in accordance with RCW 
82.32.534. For more information about filing an annual report, see WAC 
458-20-267 and visit the department's website at ( (https 
www) )dor.wa.gov or contact the telephone information center at 
360-705-6705. 
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WSR 23-23-153 
EXPEDITED RULES 
DEPARTMENT OF HEALTH 


(Pharmacy Quality Assurance Commission) 
[Filed November 20, 2023, 5:41 p.m.] 


Title of Rule and Other Identifying Information: Citation and 
technical changes to pharmacy rules in chapter 246-945 WAC. The phar- 
macy quality assurance commission (commission) is considering amending 
WAC 246-945-001, 246-945-011, 246-945-014, 246-945-018, 246-945-063, 
246-945-156, 246-945-170, 246-945-173, 246-945-175, 246-945-200, 
246-945-217, 246-945-230, 246-945-417, and 246-945-590 to remove and 
replace citations to rules that have b en repealed and make general 
grammatical and technical corrections. 

Purpose of the Proposal and Its Anticipated Effects, Including 
Any Changes in Existing Rules: The commission completed rule making in 
2020, consolidating multiple chapters of rules that regulate the prac- 
tice of pharmacy into one chapter, chapter 246-945 WAC. This proposal 
will remove citations to repealed WAC chapters, update citations to 
the current governing WAC chapter or specific rule(s), and make gener- 
al grammatical corrections without making any material changes. 

Reasons Supporting Proposal: Following the rules consolidation 
project that resulted in the creation of chapter 246-945 WAC in 2020, 
the commission discovered a number of cross-references that are now 
outdated. The secretary also finalized updated fees for commission li- 
censees since that time and updates are now needed to correct all fee 
rule references. 
Statutory Authority for Adoption: RCW 18.64.005. 

Statute Being Implemented: RCW 18.64.005. 
Rule is not necessitated by federal law, federal or state court 
decision. 

Name of Proponent: Washington state pharmacy quality assurance 
commission, governmental. 

Name of Agency Personnel Responsible for Drafting, Implementa- 
tion, and Enforcement: Joshua Munroe, 111 Israel Road S.E., Tumwater, 
WA 98501, 360-502-5058. 

This notice meets the following criteria to use the expedited 
adoption process for these rules: 

Corrects typographical errors, makes address or name changes, or 

clarifies language of a rule without changing its effect. 

Explanation of the Reason the Agency Believes the Expedited Rule- 
Making Process is Appropriate: The commission believes the expedited 
rule-making process is appropriate as the proposed rules fall under 
RCW 34.05.353 (1) (c) since they "correct typographical errors .. and 
clarify language of a rule without changing its effect." The updating 
of references from older repealed sections of rule to the current ac- 
tive sections of rule does not represent a substantive change to any 
regulation under the commission's jurisdiction. 


NOTICE 

THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROC- 
ESS THAT WILL ELIMINATE THE NEED FOR THE AGENCY TO HOLD PUBLIC HEAR- 
INGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT STATEMENT, OR PROVIDE 
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU 
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EX- 
PRESS YOUR OBJECTIONS IN WRITING AND THEY MUST BE SENT TO Joshua Mun- 
roe, Pharmacy Quality Assurance Commission, P.O. Box 47852, Olympia, 
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WA 98504-7852, phone 360-502-5058, email PharmacyRules@doh.wa.gov, 
https://fortress.wa.gov/doh/policyreview, AND RECEIVED BY January 22, 
2024. 


November 20, 2023 
Kenneth Kenyon, PharmD, BCPS, Chair 
Pharmacy Quality Assurance Commission 


OTS-4837.4 


AMENDATORY SECTION (Amending WSR 20-12-072, filed 6/1/20, effective 
7/1/20) 


WAC 246-945-001 Definitions. The definitions in chapters 18.64 
and 18.64A RCW and those in this section apply throughout this chapter 
unless otherwise stated. 


(1) "ACPE" means accreditation council for pharmacy education. 
(2) "Active ingredient" means any component that is intended to 


furnish pharmacological activity or other direct effect in the diagno- 
sis, cure, mitigation, treatment, or prevention of disease, or to af- 
fect the structure or any function of the body of humans or other ani- 
mals. The term includes those components that may undergo chemical 
change in the manufacture of the drug product and be present in that 
drug product in a modified form intended to furnish the specified ac- 
tivity or effect. 
(3) "Adulterated" refers to a drug that was produced and the 
methods used in, or the facilities or controls used for, its manufac- 
ture, processing, packing, or holding do not conform to or are not op- 
erated or administered in conformity with WAC 246-945-550 as to safety 
and has the identity and strength, and meets the quality and purity 
characteristics, which it purports or is represented to possess. 

(4) "Animal control agency" means any agency authorized by law to 
euthanize or destroy animals; to sedate animals prior to euthanasia or 
to engage in chemical capture of animals. 

(5) "Approved legend drugs" means any legend drug approved by the 
commission for use by registered humane societies or animal control 
agencies for the sole purpose of sedating animals prior to euthanasia, 
when necessary, and for use in chemical capture programs. 

(6) "Audit trail" means all materials and documents required for 
the entire process of filling a prescription, which shall be suffi- 
cient to document or reconstruct the origin of the prescription, and 
authorization of subsequent modifications of that prescription. 

(7) "Blood" means whole blood collected from a single donor and 
processed either for transfusion or further manufacturing. 

(8) "Blood component" means that part of the blood separated by 
physical or mechanical means. 

(9) "Central fill pharmacy" means a pharmacy contracting with an 
originating pharmacy, or having the same owner as an originating phar- 
macy, that provides centralized prescription filling on behalf of the 
originating pharmacy pursuant to these rules. 

(10) "Chemical capture program" means wildlife management pro- 
grams registered under RCW 69.41.080 and 69.50.320 to use approved 
legend drugs and controlled substance for chemical capture. Chemical 
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in order for the 
or for other legitimate purpo- 


practitioner authorized to prescribe drugs tha 
to exercise prescriptive authority. 

(12) "Controlled substances" has the same meaning as RCW 
69.50.101. 

(13) "Controlled substance wholesaler" means a wholesaler li- 
censed under RCW 18.64.046 to possess and sell controlled substances 


to a licensed pharmacy or ot 


sion. 


ing of which, 
or other identifying mark, 
of a drug manufac 
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(15) "Counterfeit 
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(16) 
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a patient's 
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drug therapy. 
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the product of, 
such other drug manufacturer, 
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A communication or deliberation between a pharmacist anda 
or a patient's health care provider in 
uses professional judgment to provide advice 


agent, 
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"Department" means the Washington stat 
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"Credential" means a license, 
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(34) "Export wholesaler" means any wholesaler authorized by the 
commission to export legend drugs and nonprescription (OTC) drugs to 
foreign countries. 

(35) "FDA" - United States Food and Drug Administration. 

(36) "Full-line wholesaler" means a drug wholesale distributor 
that is licensed under RCW 18.64.046 to possess and sell legend drugs, 
controlled substance and nonprescription drugs to a licensed pharmacy 
or other legally licensed or authorized person. 

(37) "FPGEC" means foreign pharmacy graduate examination commit- 
tee. 

(38) "FPGEE" means foreign pharmacy graduate equivalency examina- 
tior. 

(39) "Generic substitution" means the act of switching between a 


branded drug and its therapeutically equivalen 
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"HIPAA" means Health Insurance Portability and Accountabili- 
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(46) "Internal test assessment" means, but is not 
conducting those tests of quality assurance necessary to ensure the 
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investigational drug application 


FDA. 


(48) 


(INDA) 


has an 


that has been approved by the 


"Key party" means immediate family members and others who 


would be reasonably expected to play a significant role in the health 


care decisions of 
ted to, the spouse, 
and person authorized 
client. 
(49) 


to 


"Law enforcement 


the patient or client and includes, 
domestic partner, 


sibling, 


parent, 


but is not limi- 
child, guardian 
make health care decisions of the patient or 


t" means any general or limited authority 


Washington peace officer or federal law enforcement officer or tribal 


officer. 


Certified on 11/30/2023 


[ 100 


WSR Issue 23-23 - Expedited 


Washington State Register, Issue 23-23 WSR 23-23-153 


(50) "License transfer" means the process used by licensed phar- 
macists to transfer their existing pharmacist license to Washington 


using NABP's Electronic Licensure Transfer Program® (e-LTP™). 

(51) "Lot" means a batch or a specific identified portion of a 
batch having uniform character and quality within specified limits, or 
in the case of a drug product produced by continuous process, it is a 
specific identified amount produced in a unit of time or quantity ina 
manner that assures it is having uniform character and quality within 
specified limits. 

(52) "Manual signature" means a printed or wet signature. 

(53) "Misbranded" applies to all drugs the package or label of 
which bears any statement, design or device regarding such article or 
the ingredients or substances contained therein which is false or mis- 
leading in any particular way, and drug product which is falsely bran- 
ded as to the state, territory or country in which it is manufactured 
or produced. 

(54) "NABP" means the National Association of Boards of Pharmacy. 

(55) "NDC" means National Drug Code. 

(56) "Nuclear pharmacy" means a pharmacy providing radiopharma- 
ceutical services. 

(57) "Nuclear pharmacist" means a pharmacist licensed under RCW 
18.64.080 who holds an endorsement that meets the requirements of WAC 
246-945-180. 

(58) "Originating pharmacy" means a pharmacy that receives a pre- 
scription from a patient, the patient's agent, or a prescriber, out- 
sources prescription filling or processing functions to another phar- 
macy, and ultimately dispenses the prescription drug or device to the 
patient or the patient's agent. This does not include pharmacies en- 
gaged in shared pharmacy services in accordance with RCW 18.64.570. 

(59) “Over-the-counter drugs" or "OTC" means "nonlegend" or "non- 
prescription" drugs, and any drugs which may be lawfully sold without 
a prescription. 

(60) "Over-the-counter only wholesaler" means any wholesaler li- 
censed under RCW 18.64.046 to possess and sell OTC drugs to any out- 
lets credentialed for resale. 

(61) "Pharmaceutical firm" means a business engaged in the dis- 
pensing, delivering, distributing, manufacturing, or wholesaling of 
prescription drugs or devices within or into Washington state. 


(62) "Pharmacy intern" means a person who is registered with the 
commission under RCW 18.64.080(3) as a pharmacy intern. 

(63) "Pharmacy services" means any services provided that meet 
the definition of the practice of pharmacy, RCW 18.64.011. 

(64) "Plan of correction" is a proposal devised by the applicant 
or credential holder that includes specific corrective actions that 


must be taken to correct identified unresolved deficiencies with time 
frames to complete them. 

(65) "Precursor drugs" as defined in chapter 69.43 RCW. 

(66) "Prescription drug" means any drug, including any biological 
product required by federal statute or regulation to be dispensed only 
by a prescription, including finished dosage forms and bulk drug sub- 
stances subject to section 503(b) of the Federal Food, Drug, and Cos- 
metic Act. 

(67) "Protocol" means a written set of procedures, steps or guid- 


ance. 
(68) "Radiopharmaceutical service" means, but is not limited to: 
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(a) The preparing, compounding, dispensing, labeling, and deliv- 
ery of radiopharmaceuticals; 

(b) The participation in radiopharmaceutical selection and radio- 
pharmaceutical utilization reviews; 

(c) The proper and safe storage and distribution of radiopharma- 
ceuticals; 

(d) The maintenance of radiopharmaceutical quality assurance; 

(e) The responsibility for advising, where necessary or where 
regulated, of therapeutic values, hazards and use of radiopharmaceuti- 
cals; or 

(f£) The offering or performing of those acts, services, opera- 
tions or transactions necessary in the conduct, operation management 
and control of a nuclear pharmacy. 

(69) “"Radiopharmaceutical" means any substance defined as a drug 
in section 201(g) (1) of the Federal Food, Drug, and Cosmetic Act which 
exhibits spontaneous disintegration of unstable nuclei with the emis- 
sion of nuclear particles or photons and includes any nonradioactive 
reagent kit or nuclide generator which is intended to be used in the 

S 


preparation of any such substance but does not include drugs such a 
carbon-containing compounds or potassium-containing salts which con 
tain trace quantities of naturally occurring radionuclides. The term 
"radioactive drug" includes a "radioactive biological product." 

(70) "Radiopharmaceutical quality assurance" means, but is not 
limited to, the performance of appropriate chemical, biological and 
physical tests on radiopharmaceuticals and the interpretation of the 
resulting data to determine their suitability for use in humans and 
animals, including internal test assessment authentication of product 
history and the keeping of proper records. 
(71) “Readily retrievable" means a record that is kept by auto- 
matic data processing systems or other electronic, mechanized, or 
written recordkeeping systems in such a manner that it can be separa- 
ted out from all other records in a reasonable time. 

(72) “Reverse distributor" means a pharmaceutical wholesaler that 
receives drugs for destruction, return credit, or otherwise disposes 
of drugs received from a registrant that holds a credential to dis- 
pense or possess drugs. 


(73) "Secretary" means the secretary of the Washington state de- 
partment of health. 

(74) "Strength" means: 

(a) The concentration of the drug product; ((as&)) or 


(b) The potency, that is, the therapeutic activity of the drug 
product as indicated by appropriate laboratory tests or by adequately 
developed and controlled clinical data. 

(75) "U.S. jurisdiction" means a state of the United States, the 
District of Columbia, the Commonwealth of Puerto Rico, or a territory 
or insular possession subject to the jurisdiction of the United 
States. 

(76) "USP" means the United States Pharmacopeia. 

(77) "Therapeutic substitution" means the act of dispensing an 
alternative drug that is believed to be therapeutically similar but 
may be chemically different, in a different category, or with differ- 
ent pharmacokinetic properties. This substitution is based on the 
premise that the substituted drug will provide similar clinical effi- 


cacy, desired outcome, and safety profile. 

(78) "TOEFL iBT" means an internet based test which measures th 
ability to use and understand English. It evaluates the combined use 
of reading, listening, speaking and writing skills. 
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7/1/20) 
WAC 246-945-011 Prescription validity. (1) 

and delivering a prescription, a pharmacist shall verify its 
(2) A prescription shall be considered invalid if: 
(a) At the time of presentation, the prescription shows 


of alteration, 


erasure, 


son who wrote it; 


or addition by 


distribution of drug samples by manufacturers' 
representatives; 
or trade of blood and blood components 


being defined as any transaction or 

or affili- 
the common ownership and control of a 
ween a wholesale dis- 
ty or practitioner; 
or trade of a drug or an offer to sell, 
Urade a drug for emergency medical reasons, 
reasons" 


for purposes 
includes transfers of 
tail pharmacy or 
the gross 


of the 


revenue of either the transferor or 
( (€webvre)) 12 consecutive month period. 
(Amending WSR 20-12-072, filed 6/1/20, effective 


Prior to dispensing 


validity. 


evidence 


any person other than the per- 
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(b) The prescription does not contain the required information as 
provided in WAC 246-945-010; 

(c) The prescription is expired; or 

(d) The prescription is for a controlled substance and does not 
comply with the requirements in RCW 69.50.308. 

(3) A prescription is considered expired when: 

(a) The prescription is for a controlled substance listed in 
Schedule II through V and the date of dispensing is more than six 
months after the prescription's date of issue. 

(b) The prescription is for a noncontrolled legend drug or 
((OfE+s)) OTC and the date of dispensing is more than ( (¢wetve) ) 
months after the prescription's date of issue. 
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AMENDATORY SECTION (Amending WSR 21-17-062, filed 8/11/21, effective 
9/11/21) 


WAC 246-945-014 Electronic prescribing mandate waiver. (1) A 
practitioner may submit an attestation to the department for a waiver 
from the electronic prescribing mandate in RCW 69.50.312, if the prac- 
titioner is experiencing an economic hardship, technological limita- 
tions not reasonably in the control of the practitioner, or other ex- 
ceptional circumstance. A practitioner does not need to submit a waiv- 
er if exempted from the mandate under RCW 69.50.312 (2) (a) through 
(j). A practitioner must submit an attestation for the waiver using 
forms provided by the department. The department shall deem the waiver 
granted upon submission of an attestation and the practitioner will be 
deemed exempt under RCW 69.50.312 (2) (k). 

(2) A practitioner who has submitted an attestation for a waiver 
from the mandate in RCW 69.50.312 is exempt from the electronic pre- 
scribing mandate for the calendar year in which the attestation is 
signed, beginning with th ffective date of this section. 

(a) For economic hardship and ( (#eebRieat)) technological limita- 
tions, a practitioner may attest to the need for a waiver up to three 
times, giving the practitioner three years to come into compliance 
with the mandate. 
(b) There is no limit on the number of other exceptional circum- 
stance waivers under subsection (3) (c) of this section that a practi- 
tioner can submit. 

(3) A practitioner required to electronically prescribe under RCW 
69.50.312 may submit an attestation for a waiver from this mandate due 
tO: 


(a) Economic hardship in the following circumstances: 

(i) A bankruptcy in the previous year or submitted an attestation 
for a waiver under this chapter due to a bankruptcy in the previous 
year; 


(ii) Opening a new practice after January 1, 2020; 

(iii) Intent to discontinue operating in Washington prior to De- 
cember 31, 2022; or 

(iv) Operating a low-income clinic, that is defined as a clinic 
serving a minimum of ((thi=t¥)) 30 percent medicaid patients. 

(b) Technological limitations outside the control of the practi- 
tioner if the practitioner is in the process of transitioning to an 
electronic prescription system. 

(c) Other exceptional circumstances include: 

(i) The practitioner is providing services at a free clinic; 

(ii) The practitioner generates fewer than ((eRne—Hendeed)) 100 
prescriptions of Schedules II through V drugs in a one-year period, 
including both new and refill prescriptions; 

(iii) The practitioner is located in an area without sufficient 
internet access to comply with the e-prescribing mandate; or 

(iv) Unforeseen circumstances that stress the practitioner or 
health care system in such a way that compliance is not possible. Ex- 
amples may include, but are not limited to, natural disasters, wide- 
spread health car mergencies, unforeseeable barriers to electronic 
prescribing, or unforeseen events that result in a statewid mergen- 


Cy. 


(4) The department may audit waiver attestations submitted by a 
practitioner to determine compliance with this chapter. Knowingly sub- 
mitting a false attestation is grounds for disciplinary action against 
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a practitioner's license by the appropriate disciplinary authority as 
well as fines pursuant to RCW 69.50.312(5). 


AMENDATORY SECTION (Amending WSR 20-12-072, filed 6/1/20, effective 
7/1/20) 


WAC 246-945-018 Prescriptions—Labeling—Prepackage medications. 
Prepackage medications dispensed pursuant to RCW 70.41.480, medica- 
tions dispensed in unit dose form, and medications dispensed by a 
pharmacy to a long-term care facility must include a label with the 
following information: 

(1) Drug name; 

(2) Drug strength; 

(3) Expiration date in accordance with WAC 246-945-016 (3); 

(4) The manufacturer's name and lot number, if not maintained in 
a separate record; and 

(5) The identity of the pharmacist or provider responsible for 
the prepackaging, if not maintained in a separate record. 


AMENDATORY SECTION (Amending WSR 20-12-072, filed 6/1/20, effective 
7/1/20) 


WAC 246-945-063 Precursor definitions. The definitions in this 
section apply to WAC 246-945-065 through 246-945-088. 

(1) "( (Regtstered)) Restricted product" means any nonprescription 
product containing any detectable quantity of ephedrine, pseudoephe- 
drine, and phenylpropanolamine or their salts or isomers, or salts of 
isomers. 

(2) "Retailer" means a pharmacy licensed by, or shopkeeper or 
itinerant vendor registered with, the department of health under chap- 
ter 18.64 RCW that sells, dispenses, or otherwise provides restricted 
products to purchasers. 

(3) "Sale" means the transfer, selling, or otherwise furnishing 
of any restricted product to any person. 


AMENDATORY SECTION (Amending WSR 20-12-072, filed 6/1/20, effective 
7/1/20) 


WAC 246-945-156 Pharmacy intern—Temporary practice permit. (1) 
An individual that holds a pharmacy intern registration in another U.S 
jurisdiction, that has registration standards substantially equivalent 
to Washington, may request a temporary practice permit if: 

(a) The applicant is not subject to denial of a credential or is- 
suance of a conditional or restricted credential in any state; 

(b) Does not have a criminal record in Washington state; 

(c) The applicant's fingerprint-based national background check 
results are pending; and 

(d) The applicant meets WAC 246-945-155 (1)(a) or (b). 

(2) To request a temporary practice permit, the pharmacy intern 
applicant shall submit a written request for a temporary practice per- 
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mit, and any applicable fees in accordance with ( (eheptes 246-964) ) 
WAC 246-945-990 through 246-945-992. 

(3) A temporary practice permit expires: 

(a) When the pharmacy intern registration is issued; 

(b) When a notice of decision on the pharmacy intern registration 
application is mailed to the applicant; or 

(c) Ninety days after the temporary practice permit is issued. 
The applicant may obtain a one-tim xtension of up to ( (H#+Rety)) 90 
days with approval of the commission. 


AMENDATORY SECTION (Amending WSR 20-12-072, filed 6/1/20, effective 
7/1/20) 


WAC 246-945-170 Pharmacist licensure by license transfer—Tempo- 
rary practice permits. (1) An individual who holds an active pharma- 
cist license, in good standing, issued by another U.S. jurisdiction 
may apply for a pharmacist license in Washington by license transfer. 
In addition to the completion of the commission's application, the ap- 
plicant must: 

(a) File for license transfer using the NABP eLTP process; and 

(bo) Take and pass the approved jurisprudence examination. 

(2) A temporary practice permit to practice pharmacy may be is- 
sued to an applicant for a pharmacist license by license transfer if 
the applicant meets all of the requirements and qualifications in sub- 
section (1) of this section, and the following criteria are met: 

(a) The applicant is not subject to denial of a credential or is- 
suance of a conditional or restricted credential in any U.S. jurisdic- 
tion; 


(b) Does not have a criminal record in Washington state; 

(c) The applicant's fingerprint-based national background check 
results are pending; and 
(d) To request a temporary practice permit, the applicant shall 
submit a written request for a temporary practice permit, and pay the 
applicable fees in accordance with ( (ebepter 246-9307) ) WAC 246-945-990 
through 246-945-992, 

(3) A temporary practice permit expires: 

(a) When the pharmacist license is issued; 

(b) When a notice of decision on the pharmacist license applica- 
tion is mailed to the applicant; or 

(c) One hundred eighty days after the temporary practice permit 
is issued. The applicant may obtain a one-tim xtension of ( (erehe 
drecd-eighty)) 180 days with approval of the commission. 

(4) A temporary practice permit holder cannot qualify as a re- 
sponsible pharmacy manager. 


AMENDATORY SECTION (Amending WSR 20-12-072, filed 6/1/20, effective 
7/1/20) 


WAC 246-945-173 Expired pharmacist license. To return to active 
status a pharmacist with an expired license shall pay the applicable 


fees in accordance with ( (ehapter 246-367) ) WAC 246-945-990 through 
246-945-992 and: 
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(1) If the pharmacist license has been expired for less than 
three years the pharmacist shall meet the requirements of ( (chapters 
246-12 WAC,_Patt—~)) WAC 246-12-040 and ( (€+f¢een)) 15 CPE hours per 
year the license has been expired. 

(2) If the pharmacist license has been expired for three years or 
more, and the pharmacist holds an active credential in another U.S. 
jurisdiction, and is in good standing, the pharmacist shall: 

(a) Meet the requirements ( (+R eRaptes 246-12 WAG,_Patrt ~)) of 
WAC 246-12-040; 

(b) Provide certification of an active pharmacist license which 
includes: 

(i) Name and license number; 

(ii) Issue and expiration date; and 

(iii) Verification that the license has not been the subject of 
final or pending disciplinary action. 

(c) Submit verification of current active pharmacy practice from 
another U.S. jurisdiction; and 

(d) Take and pass the commission approved jurisprudence examina- 


Eton. 

(3) If a pharmacist license has been expired for three years or 
more, and the pharmacist has not been in active practice in another 
U.S. jurisdiction, the pharmacist shall: 

(a) Meet the requirements of ( (ehaptes 246-12 -WAC,_Part—~)) WAC 
246-12-040; 

(b) Serve an internship of ( (4heeeHendred)) 300 hours in compli- 
ance with WAC 246-945-163; and 

(c) Take and pass the commission approved jurisprudence and li- 
censure examinations. 


AMENDATORY SECTION (Amending WSR 20-12-072, filed 6/1/20, effective 
7/1/20) 


WAC 246-945-175 Inactive pharmacist license. (1) A pharmacist 
may obtain an inactive license by meeting the requirements of WAC 
246-12-090 and RCW 18.64.140. 

(2) An inactive license can be renewed in accordance with ((ehep— 
tex746-12)) WAC 246-12-100 and by paying the applicable fees in ac- 
cordance with WAC 246-945-990 through 246-945-992. 

(3) If a license is inactive for three years or less, to return 
to active status a pharmacist shall meet the requirements of ( (ehapte+ 
246-12 MAS Peart )) WAC 246-12-110. 

(4) If a license is inactive for more than three years, and the 
pharmacist has been in active practice in another U.S. jurisdiction, 
to return to active status the pharmacist must: 

(a) Provide certification of an active pharmacist license which 
includes: 

(i) Name and license number; 

(ii) Issue and expiration date; and 

(iii) Verification that the license has not been the subject of 
final or pending disciplinary action. 

(b) Submit verification of current active pharmacy from another 
U.S. jurisdiction; 

(c) Meet the requirements of ( (ehaptes 246-12 -WAC,—_Part—4)) WAC 
246-12-110; and 
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(da) Take and pass the commission approved jurisprudence examina- 
tion. 


(5) If a pharmacist license has been inactive for more than three 
years, and the pharmacist has not been in active practice in another 
U.S. jurisdiction, to return to active status, the pharmacist shall 
comply with the requirements of WAC 246-945-173(3). 


AMENDATORY SECTION (Amending WSR 23-09-062, filed 4/18/23, effective 
5/19723) 


WAC 246-945-200 Pharmacy assistants. (1) To become registered 
as a pharmacy assistant an applicant shall submit an application to 
the commission that meets the requirements of WAC 246-12-020. 

(2) The supervising pharmacist, shall instruct the pharmacy as- 
sistant regarding their scope of practice. 


(3) To renew a registration a pharmacy assistant shall submit an 
application to the commission with the applicable fees in accordance 
with WAC 246-945-990 through 246-945-992, 


AMENDATORY SECTION (Amending WSR 20-12-072, filed 6/1/20, effective 
7/1/20) 


WAC 246-945-217 Expired pharmacy technician certification. To 
return to active status a pharmacy technician with an expired certifi- 
cation shall pay the applicable fees in accordance with ( (ehepter 
246-307) ) WAC 246-945-990 through 246-945-992, and: 

(1) If a pharmacy technician's certification has expired for five 
years or less, the pharmacy technician shall meet the requirements of 
( (chapter 246-12 WAC,—_Part)) WAC 246-12-040. 

(2) If the pharmacy technician's certification has expired for 
over five years and they have not been in active practice in another 
U.S. jurisdiction, the pharmacy technician shall: 

(a) Complete the requirements for certification under WAC 
246-945-205; and 


(b) Meet the requirements of ( (ehaptes 246-12 _-WACG,—_Part ~)) WAC 
246-12-040. 
(3) If the pharmacy technician's certification has expired for 


over five years and they have been in an active practice in another 
U.S. jurisdiction with duties that are substantially equivalent to a 
pharmacy technician in Washington state, the pharmacy technician 
shall: 
(a) Submit verification of current active pharmacy practice in 
another U.S. jurisdiction; and 


(b) Meet the requirements of ( (ehaptes 246-12 _-WAC,—_Part~)) WAC 
246-12-040. 


AMENDATORY SECTION (Amending WSR 20-12-072, filed 6/1/20, effective 
7/1/20) 


WAC 246-945-230 General information, change of location, owner- 
ship or new construction. (1) The definitions in this subsection ap- 
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ply throughout WAC 246-945-230 through 246-945-247 unless otherwise 
specified: 

(a) "License" includes pELGe nS ing,” "licensure," "certificate," 
"certification," and "registration.' 

(b) "Facility" includes pharmacies, nonresident pharmacies, 
health care entities, hospital pharmacy associated clinics, wholesal- 
ers, and manufacturers. 

(2) The commission shall license a facility that: 

(a) Submits a completed application for the license applied for 
on forms provided by the commission; 
(b) Pays the applicable fees in accordance with ( (ebeetes 
246-307)) WAC 246-945-990 through 246-945-992. This fee will not be 
prorated under any circumstances; 

(c) Undergoes an inspection by the commission if the facility is 
located in Washington pursuant to WAC 246-945-005 that results in ei- 
ther no deficiencies or an approved plan of correction; and 

(d) Obtains a controlled substances registration from the commis- 
sion and is registered with the DEA if the facility intends to possess 
or distribute controlled substances. 

(3) Once an initial license is issued, a licensed facility must: 

(a) Notify the commission and pay a facility inspection fee in 
lieu of paying an ((e*igivmet)) initial license fee for modifications 
or remodels. A modification or remodel of a pharmacy location includes 
changes to a previously approved area, room or pharmacy building which 
result in changes in the pharmacy that affects security, square foot- 
age, access to drugs, compounding or necessitates temporary relocation 
of pharmacy services. 

(b) Submit a new application on forms provided by the commission 
and pay the ((e*rteinet)) initial license f as established in ((ehep- 
ter 746-967) ) WAC 246-945-990 through 246-945-992 if the facility 
changes location to a different address. If located in Washington, a 
facility may not relocate prior to the inspection of the new premises. 

(c) Notify the commission and pay the ((e*teiwmet)) initial li- 
cense fee in accordance with ( (ehapter 246-907) ) WAC 246-945-990 
through 246-945-992 whenever there is a change of ownership. Change in 
ownership includes changes in business or organizational structure 
such as a change from sole proprietorship to a corporation, ora 
change of more than ( (#+#¥)) 50 percent ownership in a corporation. 
(i) Upon receipt of a change of ownership application and fees, 
the purchaser may begin operations prior to the issuance of a new 
pharmacy license only when the purchaser and seller have a written 
power of attorney agreement. This agreement shall delineate that vio- 
lations during the pending application process shall be the sole re- 
sponsibility of the seller. 

(ii) This agreement shall be provided to the commission upon re- 
quest. 
(da) Notify the commission within ( (##+*t¥)) 30 days of any 

changes to the information provided on their application. 

(e) Notify the commission of any changes in their responsible 
pharmacy manager in accordance with WAC 246-945-480, if a responsible 
pharmacy manager is required for initial licensure. 

(£) Renew their license in accordance with ( (ehapter 246-907) ) 
WAC 246-945-990 through 246-945-992. 

(4) A license is issued to a location and is not transferable. 
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AMENDATORY SECTION (Amending WSR 20-12-072, filed 6/1/20, effective 
7/1/20) 


WAC 246-945-417 Electronic systems for patient medication re- 
cords, prescriptions, chart orders, and controlled substance records. 
(1) A pharmacy shall use an electronic recordkeeping system to estab- 
lish and store patient medication records, including patient aller- 
gies, idiosyncrasies or chronic conditions, and prescription, refill, 
transfer information, and other information necessary to provide safe 
and appropriate patient care. 

(a) Systems must prevent auto-population of user identification 
information. 

(b) Pharmacies that provide off-site pharmacy services without a 
pharmacist for product fulfillment or prescription processing must 
track the identity of each individual involved in each step of the 
off-site pharmacy services. 
(2) The electronic recordkeeping system must be capable of real- 
time retrieval of information pertaining to the ordering, verifica- 
tion, and processing of the prescription where possible. 

(3) The electronic recordkeeping system must include security 
features to protect the confidentiality and integrity of patient re- 
cords including: 

(a) Safeguards designed to prevent and detect unauthorized ac- 
cess, modification, or manipulation of prescription information and 
patient medication records; and 
(b) Functionality that documents any alteration of prescription 
information after a prescription is dispensed, including the identifi- 
cation of the individual responsible for the alteration. 

(4) The pharmacy shall have policies and procedures in place for 
system downtime. 

(a) The procedure shall provide for the maintenance of all pa- 
tient recordkeeping information as required by this chapter. 

(b) Upon restoration of operation of the electronic recordkeeping 
system the information placed in the auxiliary recordkeeping procedure 
shall be entered in each patient's records within two working days, 
after which the auxiliary records may be destroyed. 

(c) This section does not require that a permanent dual record- 
keeping system be maintained. 

(5) The pharmacy shall maintain records in accordance with WAC 
246-945-020. 

(6) Electronic prescriptions for prescription drugs must be main- 
tained by the pharmacy in a system that meets the requirements of 21 
CERs See. L311, 

(7) HCEs or HPACs that maintain an electronic record system must 
be done in accordance with subsections ((42)) (1) through ((4=»-)) (6) 
of this section. 


AMENDATORY SECTION (Amending WSR 20-12-072, filed 6/1/20, effective 
7/1/20) 


WAC 246-945-590 Wholesaler—Policies and procedures. Wholesal- 
ers shall establish, maintain, and adhere to written policies and pro- 
cedures, which shall be followed for the receipt, security, storage, 
inventory, transport, and shipping and wholesale distribution of 


Certified on 11/30/2023 [ 110 ] WSR Issue 23-23 - Expedited 


Washington State Register, Issue 23-23 WSR 23-23-153 


drugs, including policies and procedures for identifying, recording, 
and reporting losses or thefts and for correcting all errors and inac- 
curacies in inventories. Wholesalers shall include the following in 
their written policies and procedures: 

(1) A procedure to be followed for handling recalls and withdraw- 
als of drugs. Such procedure shall be adequate to deal with recalls 
and withdrawals due to: 

(a) Any action initiated at the request of FDA or any other fed- 
eral, state, or local law enforcement or other government agency, in- 
cluding the commission; or 

(b) Any volunteer action by the manufacturer to remove defectiv 
or potentially defective drugs from the market. 

(2) A procedure to ensure that wholesalers prepare for, protect 
against, and handle any crisis that affects security or operation of 
any facility in the event of a strike, fire, flood, or other natural 
disaster, or other situations of local, state, or national emergency. 

(3) A procedure to ensure that any outdated drugs shall be segre- 
gated from other drugs and either returned to the manufacturer or de- 
stroyed in accordance with federal and state laws, including all nec- 
essary documentation and the appropriate witnessing. This procedure 
shall provide for written documentation of the disposition of outdated 
drugs. 

(4) A procedure for the destruction of outdated drugs in accord- 
ance with federal and state laws. 

(5) A procedure for the disposing and destruction of containers, 
labels, and packaging to ensure that the containers, labels, and pack- 
aging cannot be used in counterfeiting activities, including all nec- 
essary documentation, and the appropriate witnessing of the destruc- 
tion of any labels, packaging, immediate containers, or containers in 
accordance with all applicable federal and state requirements. 

(6) A procedure for identifying, investigating, and reporting 
Significant drug inventory discrepancies involving counterfeit, sus- 
pect of being counterfeit, contraband, or suspect of being contraband, 
= the means and reporting of ee discrepancies A oar AN 


fhe FDA, commission, and, as Splice bie. the DEA ipon i eae of 
such discrepancies. 
(7) A procedure for reporting criminal or suspected criminal ac- 
tivities involving the inventory of drug(s) as required to the commis- 
sion, FDA, and if applicable, DEA. 

(8) Procedures addressing: 

(a) The design and operation of the suspicious order monitoring 
and reporting system; 

(b) Mandatory annual training for staff responsible for identify- 
ing and reporting suspicious orders and potential diversion activi- 
ties. Such training must include the following: 

(i) The wholesaler's suspicious order monitoring system; 

(ii) The process to collect all relevant information on customers 
in accordance with WAC ( (246—960-336)) 246-945-585; and 

(iii) The requirement and process for submission of suspicious 
order and information on customers who engage in potential diversion 
activities. 

(9) A procedure for timely responding to customers who submit 
purchase orders for patients with emergent needs. 
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WSR 23-23-159 
EXPEDITED RULES 


DEPARTMENT OF REVENUE 
[Filed November 21, 2023, 10:25 a.m.] 


Title of Rule and Other Identifying Information: WAC 458-20-134 
Commercial or industrial use and 458-20-178 Use tax and the use of 
tangible personal property. 

Purpose of the Proposal and Its Anticipated Effects, Including 
Any Changes in Existing Rules: The department is updating WAC 
458-20-134 and 458-20-178 due to changes from recent legislation, SHB 
1764 (2023). The legislation amended RCW 82.04.450 to provide a valua- 
tion method for asphalt and aggregate used in public road construc- 
tion. 


Additionally, the update includes several grammar and punctuation 
changes to enhance clarity and readability. 
Reasons Supporting Proposal: The update is to conform the rule to 
SHB 1764, which passed during the 2023 legislative session. 
Statutory Authority for Adoption: RCW 82.32.300, 82.01.060. 
Statute Being Implemented: RCW 82.12.010 and 82.04.450. 
Rule is not necessitated by federal law, federal or state court 
decision. 
Name of Proponent: Department of revenue, governmental. 
Name of Agency Personnel Responsible for Drafting: Brett Granne- 
mann, 6400 Linderson Way S.W., Tumwater, WA, 360-534-1532; Implementa- 
tion and Enforcement: John Ryser, 6400 Linderson Way S.W., Tumwater, 
WA, 360-534-1605. 
This notice meets the following criteria to use the expedited 
adoption process for these rules: 
Adopts or incorporates by reference without material change fed- 
eral statutes or regulations, Washington state statutes, 
rules of other Washington state agencies, shoreline master 
programs other than those programs governing shorelines of 
statewide significance, or, as referenced by Washington 
state law, national consensus codes that generally establish 
industry standards, if the material adopted or incorporated 
regulates the same subject matter and conduct as the adopt- 
ing or incorporating rule. 
Corrects typographical errors, makes address or name changes, or 
clarifies language of a rule without changing its effect. 
Explanation of the Reason the Agency Believes the Expedited Rule- 
Making Process is Appropriate: The expedited rule-making process is 
appropriate for this rule update because the department is incorporat- 
ing changes resulting from 2023 legislation. 


NOTICE 

THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROC- 
ESS THAT WILL ELIMINATE THE NEED FOR THE AGENCY TO HOLD PUBLIC HEAR- 
INGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT STATEMENT, OR PROVIDE 
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU 
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EX- 
PRESS YOUR OBJECTIONS IN WRITING AND THEY MUST BE SENT TO Brett Gran- 
nemann, Department of Revenue, P.O. Box 47453, Olympia, WA 98504-7453, 
phone 360-534-1532, fax 360-534-1606, email brettg@dor.wa.gov, AND RE- 
CEIVED BY January 22, 2024. 


November 21, 2023 
Atif Aziz 
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Rules Coordinator 


SECTION (Amending WSR 22-04-026, filed 1/24/22, effective 


2/24/22) 


WAC 45 
(a) Th 
uses of pro 
tracted or 
(i) An 
(ii) ( 
ties. (RCW 
(b) Th 


8-20-134 Commercial or industrial use. (1) Definitions. 
e term "commercial or industrial use" means the following 
ducts, including by-products, by the same person that ex- 
manufactured them: 

y use aS a consumer; and 
(FRe)) Manufacturing of articles, substances, or commodi- 
82.04.130.) 

e term "biomass fuel" means wood waste and other wood re- 


siduals, in 
wood or woo 
by-products 


cluding forest derived biomass, but does not include fire- 
d pellets. "Biomass fuel" also includes partially organic 
of pulp, paper, and wood manufacturing processes. 


(2) Examples of commercial or industrial use. The following are 


examples of 
(a) Th 
a shed for 
(bo) Th 
a service t 
(c) Th 


commercial or industrial use: 
e use of lumber by the manufacturer of that lumber to build 
its own use. 
e use of a motor truck by the manufacturer of that truck as 
ruck for itself. 
e use by a boat manufacturer of patterns, jigs, and dies 


( (whteR)) t 
(d) Th 

owned road 

tracted. 


tracting ta 


hat it has manufactured. 


e use by a contractor building or improving a publicly 
of crushed rock or pit run gravel ( (wRteR)) that it has ex- 


(3) Business and occupation tax. Persons manufacturing or ex- 


ngible personal property for commercial or industrial use 


are subject 
sifications 
the product 
Value of pr 
(4) Us 


to tax under the manufacturing or extracting B&O tax clas- 
, as the case may be. The tax is measured by the value of 
manufactured or extracted and used. See WAC 458-20-112 
oducts, for additional information. 
e tax. Persons manufacturing or extracting tangible person- 


al property for commercial or industrial use are subject to use tax on 


the value o 


f the article used, unless a specific exemption is provi- 


ded. See WAC 458-20-178 Use tax and the use of tangible personal prop- 


erty, for f 
of the arti 


urther explanation of use tax and the definition of "value 
cle used." 


(5) Exemptions. The following uses of articles produced for com- 


mercial or 

(a) RC 
fuel by the 
fuel when i 
tractive op 


industrial use ar xpressly exempt from use tax. 

W 82.12.0263 exempts from the use tax the use of biomass 
same person that extracted or manufactured that biomass 
t is used directly in the operation of the particular ex- 
eration or manufacturing plant ( (whteR)) that produced or 


manufactur 

(b) Pr 
which is su 
use tax if 
rectly thro 
82.04.190(1 


Certified o 


d the same biomass fuel. 

operty produced for use in manufacturing ferrosilicon, 
bsequently used to make magnesium for sale, is exempt from 
the primary purpose is to create a chemical reaction di- 
ugh contact with an ingredient of ferrosilicon. RCW 


). 
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(c) Hog fuel used to produce electricity, steam, heat, or biofuel 
is exempt from use tax. RCW 82.12.956. For the purposes of this exemp- 
tion, "hog fuel" means wood waste and other wood residuals including 


forest derived biomass, but not including firewood or wood pellets. 
"Biofuel" means a liquid or gaseous fuel derived from organic matter 
intended for use as a transportation fuel including, but not limited 


to, biodiesel, renewable diesel, ethanol, renewable natural gas, and 
renewable propane. 

(6) Special provisions regarding value of article used. RCW 
82.12.010 provides the following special valuation provisions to per- 
sons manufacturing products for commercial or industrial use: 

(a) In the case of articles manufactured or produced by the user 
and used in the manufacture or production of products sold or to be 
sold to the United States Department of Defense, the value of the ar- 
ticles used is determined according to the value of the ingredients of 
those articles. 

(b) In the case of an article manufactured or produced for purpo- 
ses of serving as a prototype for the development of a new or improved 
product, the value of the article used is determined by: 

(i) The retail selling price of such new or improved product when 
first offered for sale; or 

(ii) The value of materials incorporated into the prototype in 
cases in which the new or improved product is not offered for sale. 

(c) In the case of a person manufacturing or extracting asphalt 
or aggregates used in providing services taxable under RCW 82.04.280 
1) (b), the value of the asphalt or aggregates used is based on cost. 
Specifically, the value of the asphalt or aggregates equals the sum of 
all direct and indirect costs attributable to the asphalt or aggre- 
gates used, plus a public road construction market adjustment of five 
percent of those costs. 


la~ 


OTS-5090.1 


AMENDATORY SECTION (Amending WSR 23-14-002, filed 6/21/23, effective 
7/22/23) 


WAC 458-20-178 Use tax and the use of tangible personal proper- 
ty. (1) Introduction. This rule provides general use tax-reporting 
information for consumers. It discusses who is responsible for remit- 
ting use tax, and when and how to remit the tax. The rule also ex- 
plains the imposition of use tax as it applies to the use of tangible 
personal property within this state when the acquisition of the tangi- 
ble personal property was not subject to retail sales or deferred 
sales tax. 

(a) Examples. Examples found in this rule identify a number of 
facts and then state a conclusion. These examples should be used only 
as a general guide. The tax results of other situations must be deter- 
mined after a review of all of the facts and circumstances. 

(bo) Additional information available. For information on use tax 
exemptions please refer to chapter 82.12 RCW. When appropriate, this 
rule refers the reader to applicable statutes and rules. In addition, 
the reader may wish to refer to the following: 
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(i) WAC ( (458-20-145,—-teeat sates—ancdise—_tax,_provides—inferma— 
4+4+++)) 458-20-112, Value of products, provides information on the 


measure of tax for certain sales. 


(ii) WAC 458-20-145, Local sales and use tax, 


provides informa- 


tion on sourcing local sales and use taxes. 


(iii) WAC 458-20-15503, Digital products, provides information on 
sales and use tax liability on digital products such as: Digital 
goods, including digital audio works, digital audio-visual works, and 


digital books; digital automated services; digital codes used to ob- 


tain digital goods or digital automated services; 


software. 


and remote-access 


((44+4+)) (av) WAC 458-20-169, Nonprofit organizations, provides 


information on a use tax exemption for donated items to a nonprofit 


charitable organization. 


( (+++)) (v) WAC 458-20-17803, Use tax on promotional material, 
provides information about the use tax reporting responsibilities of 
persons who distribute or cause the distribution of promotional mate- 
rial, except newspapers, the primary purpose of which is to promote 


the sale of products or services in Washington. 


the United States. 


( (44+)) (wi) WAC 458-20-190, Sales to and by the United States— 
Doing business on federal reservations—Sales to foreign governments, 
provides tax reporting information for businesses doing business with 


( (+74+)) (vii) WAC 458-20-192, Indians—Indian country, provides 
information on use tax pertaining to Indians and Indian tribes and use 
tax pertaining to non-Indians in Indian country. 
( (4e+++)) (viii) WAC 458-20-257, Warranties and service con- 
tracts, provides information on tax responsibilities of persons sell- 
service contracts, 


ing or performing services covered by warranties, 


and mixed agreements for tangible personal property. 
(2) What is use tax? Use tax complements the retail sales tax, 
and in most cases mirrors the retail sales tax. Articles of tangible 
personal property used or certain services purchased in Washington are 
subject to use tax when the state's retail sales tax has not been 
paid, or where an exemption is not available. Tangible personal prop- 
erty or services used or purchased by the user in any manner are taxa- 


ble including, but not limited to: 


e Purchases directly from out-of-state sellers; 


e Purchases through the internet, telemark 


e Acquisitions at casual or isolated sales. 
(a) Example 1. ABC Company (ABC) orders office supplies from out- 
of-state vendors and also through catalogs. In addition, ABC pays an- 


nual subscriptions for magazines for their own use. 


dors is required to collect Washington's retail 


sales t 


due on all taxable items ordered including the annual s 


ting, mail order; or 


None of these ven- 


ax. Use tax is 
ubscriptions. 


(b) Example 2. Mary is a music instructor that teaches adults how 


to play the piano. Mary does not charge her students re 
on the costs of the weekly piano lessons. Use tax is not due on the 
lessons, as the lessons are not a retail sales taxable service. See 
WAC 458-20-224, Service and other business activities. 


(3) "Use" defined. For purposes of this rul 
' or "put to use" have their ordinary meaning and include the 


ing,' 


tail sales tax 


e, "use 


Pray "used, LAI "us- 


first act by which a person takes or assumes dominion or control over 


the article (as a consumer). It includes install 


lation, 


storage, with- 


drawal from storage, or any other act preparatory to subsequent actual 
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(h) Articles manufactured and used in the production of products 
for the department of defense. When articles are manufactured and used 
in the production of products for the department of defense, use tax 
is due except where there is an exemption. The value of the article 
used with respect to an article manufactured or produced by the user 
and used in the manufacture or production of products sold or to be 
sold to the department of defense of the United States is the value of 
the ingredients of the manufactured or produced article. (See RCW 
82.12.010.) However, refer to WAC 458-20-13601, Manufacturers and pro- 
cessors for hire—Sales and use tax exemption for machinery and equip- 
ment, to determine if such articles qualify for exemption under RCW 
82.12.02565. 

(1) Property temporarily brought into Washington for business 
use. In the case of articles owned by a user engaged in business out- 
side the state which are brought into the state for no more than 180 
days in any period of 365 consecutive days and which are temporarily 
used for business purposes by the person in this state, the value of 
the article used must be an amount representing a reasonable rental 
for the use of the articles, unless the person has paid tax under 
chapter 82.08 or 82.12 RCW upon the full value of the article used. 

However, this measure of "value of article used" is a separate 
provision from RCW 82.12.0251 use tax exemption. The use tax exemption 
is provided to nonresidents bringing property into Washington for his 
or her use or enjoyment while temporarily within the state, unless the 
property is used in conducting a nontransitory business activity. The 
term "nontransitory business activity," for the purposes of this ex- 
emption, means and includes the business of extracting, manufacturing, 
selling tangible and intangible property, printing, publishing, and 
performing contracts for ((#ke)) constructing or improving ((e£)) real 
or personal property. It does not include the business of conducting a 
circus or other form of amusement when the personnel and property of 
such business regularly moves from one state into another, nor does it 
include casual or incidental business done by a nonresident lawyer, 
doctor or accountant. 

(i) Reasonable rental value. A reasonable rental value is normal- 
ly determined by the rental price or using the fair market rental val- 
ue of similar products of like quality and character if rental price 
is not reasonable. If a reasonable rental value cannot be determined 
because of the nature of property, such as it may not be possible to 
find similar products of like quality and character, monthly reasona- 
ble rental value may be determined based on depreciation plus one per- 
cent (per month) of the purchase price. For the purpose of this compu- 


tation, depreciation should be computed on a straight-line basis with 
an assumption that there is no salvage value. The life of the asset 
must be based on "book" life rather than an accelerated life that 


might be used for federal tax purposes. This calculation applies even 
if the asset is fully depreciated. 
(ii) Example. A piece of equipment that originally cost $100,000 
and has a book life of 48 months results in a monthly rental value of 
$3,083 ((100,000/48) + (100,000 x .01)). This monthly value applies 
even if the asset is fully depreciated or is greater or less than the 
actual depreciation used for federal tax purposes. A lesser value can 
be used if the taxpayer retains documentation supporting the lesser 
value and that value is based on rental values. 

(j) Special provisions for vessel dealers and manufacturers. The 
value of an article used for a vessel held in inventory and used by a 
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the dealer or manufacturer is and has been making 
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to sell the vessel. (See RCW 82.12.802.) This may 
manufacturer incurring multiple use tax liabilities 
tiple uses of the same vessel. 


U 


The use of a vessel by a vessel dealer or vessel manufacturer for 
certain purposes is not subject to use tax. For specific information 
on these exemptions see RCW 82.12.800 and 82.12.801. 


(k) 


Special provision for 


asphalt and aggregate. In the case of a 


person man 


ufact 


turing or extrac 


ting asphalt or aggregates used in pro- 


viding services taxable under RCW 82.04.280 


(1) (b), the value of the 


asphalt or aggregates used is based on cost. 


Specifically, the value 


of 


the asphalt 


t or aggregates equals the sum of all direct and indirect 


COSI 


ts attribut 


table 


to the asphalt or aggregates used, plus a public 


road construct 


tion market adjustment of five percent of those costs. 


(5) 


Who is liable for the tax? RCW 82.12.020 imposes use 


every person using 


ices as a consumer in the state of Washington. 
tinguish between persons 

for business or personal 

personal items via the in 
the same legal responsibility 
corporation purchasing office supplies. 
same as the retail sales 
is used. Refer 
discussion about 
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t determining where use occurs. 

(a) When tax liability arises. Use 
tangible personal property is first put 


tax upon 
tangible personal property or certain retail serv- 
The law does not dis- 
using property (or certain retail services) 
use. Thus, a Washington resident purchasing 
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The rate of the use tax is the 
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Local sales and use tax, for further 
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tax is owed at the time the 
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(b) 
(i) 


Reporting and remitting payment to the department of revenue. 
Registered taxpayers. 
under RCW 82.32.030 to do b 


Persons registered with the department 
usiness in Washington should use their ex- 


cise tax return to report and remit use tax. 

(ii) Unregistered persons. Persons not required to be registered 
with the department should use a Consumer Use Tax Return to report and 
remit use tax. The Consumer Use Tax Return is available by: 

(A) Using the department's website at dor.wa.gov; 

(B) Calling the department's telephone information center at 
360-705-6705; or 

(C) Requesting the form at any of the department's local field 
offices. 

The completed Consumer Use Tax Return, with payment, is due on or 
before the 25th day of the month following the month in which the tax 
liability occurs. For example, a person acquires clothing without pay- 


ment of the retail sales tax during August 


turn and 
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For instance, there is no complementary use tax exemption to the 
retail sales tax exemption in RCW 82.08.0251. This exemption provides 
a retail sales tax exemption for articles acquired in casual sales 
transactions, if the seller is not required to be registered with the 
department. Because there is no complementary use tax exemption, the 
buyer((4)) or user is responsible for remitting the use tax on his or 
her use of the purchased property. For example, if a person purchases 
furniture through a classified ad from a homeowner, the buyer is re- 
sponsible for reporting and paying the use tax although the sale is 
exempt from retail sales tax. 

(7) Exceptions. The law provides certain exceptions to the impo- 
sition of tax on a single event. These exceptions occur when the law 
provides a method of determining the measure of tax different than the 
full value of the article being used. 

(a) Destroyed property. The mere destruction or discarding of 
tangible personal property as unusable or worthless is usually not 
considered a taxable "use." The following examples identify a number 
of facts and then state a conclusion. 

(1) Example 4. AA Computer Software (AA) has some obsolete inven- 
tory that will no longer sell as an updated version of the software is 
now available for purchase. AA decides to throw away this inventory 
even though it has never been used. As the software was never used, 
use tax is not owed on the destroyed inventory. 
(ii) Example 5. WW Dealer purchases a used vehicle for resale. WW 
Dealer publicizes an upcoming sale by airing a television commercial 
in which WW Dealer destroys the vehicle. WW Dealer's destruction of 
the vehicle for publicity purposes is considered use by a consumer. 
The vehicle is subject to use tax sourced at the location where WW 
Dealer destroys the vehicle. 

(b) Tangible personal property acquired by gift or donation. 

( (FRe-ese-—ef)) Using property acquired by gift or donation is subject 
to the use tax, unless the person ((qgifting)) giving or donating the 
property previously paid or remitted Washington retail sales or use 
tax on the purchase or use of the property. (See RCW 82.12.020.) How- 
ever, a credit for tax paid in another jurisdiction is available if 
documentation of tax paid is provided. See subsection (8) of this rule 
for additional information. 

Use tax does not apply when the same property is ((q@+fted)) given 
or donated back to the original ((q@+fte*)) giver or donor if the orig- 
inal ((q@+€te*)) giver or donor previously paid the retail sales tax or 
use tax. 

Example 6. John purchases a vehicle, pays retail sales tax on the 
purchase, and ((g+fts)) gives the vehicle to Mary. Mary's use of the 
vehicle is not subject to use tax because John paid sales tax when he 
purchased the vehicle. After two years, Mary returns the vehicle to 
John. John's use of the vehicle is not subject to use tax because he 
paid sales tax when he originally purchased the vehicle. However, use 
tax is due if Mary ((g+€s)) gives or donates the vehicle to a person 
other than John because Mary has not previously paid retail sales or 
use tax. 

(c) Tangible personal property put to both an exempt and taxable 
use. If property is first used for an exempt or nontaxable purpose and 
is later used for a nonexempt or taxable purpose, use tax is due on 
the value of the property when first used for the nonexempt or taxable 
purpose. For instance, RCW 82.12.0251 provides a use tax exemption for 
the temporary use within Washington of watercraft brought in by cer- 
tain nonresidents. (See WAC 458-20-238, Sales of watercraft to nonres- 
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AMENDATORY SECTION (Amending WSR 18-13-094, filed 6/19/18, effective 
7/20/18) 


WAC 458-20-176 Commercial deep sea fishing—Commercial passenger 
fishing—Diesel fuel. (1) Introduction. This rule explains the busi- 
ness and occupation (B&O) tax, sales tax and use tax responsibilities 
of those engaged in commercial deep sea fishing, and suppliers selling 
to those persons. 

Other rules that may apply. Readers may want to refer to other 
rules for additional information, including those in the following 
List; 


(a) WAC 458-20-119 Sales by caterers and food service contrac- 
a WAC 458-20-135 Extracting natural products; 

(c) WAC 458-20-178 Use tax and the use of tangible personal prop- 
aaa WAC 458-20-193 Interstate sales of tangible personal proper- 
i (e) WAC 458-20-244 Food and food ingredients. 


(2) Definitions. The following definitions apply to this rule. 

(a) Commercial deep sea fishing. "Commercial deep sea fishing" 
means fishing done for profit outside the territorial waters of the 
state of Washington. It does not include sport fishing or the opera- 
tion of charter boats for sport fishing. Nor does the phrase include 
the operation or purchase of watercraft for kelping, purse seining, or 


gill netting, because such fishing methods can be legally performed in 
Washington only within the territorial waters of the state (the three- 
mile limit). Therefore, watercraft rigged for fishing by any of these 


methods will be deemed for use in other than commercial deep sea fish- 
ing unless proof, including documentation to be retained by sellers, 
is furnished that said watercraft will be used for these purposes ex- 
clusively outside the Washington territorial limit. 

(b) Commercial passenger fishing. "Commercial passenger fishing" 
means that done from charter boats for sport outside the territorial 
waters of the state of Washington. 
(c) Component part. "Component part" includes all tangible per- 
sonal property that is attached to and a part of a watercraft. It in- 
cludes dories, gurdies and accessories, bait tanks, baiting tables and 
turntables. It also includes spare parts that are designed for ulti- 
mate attachment to a watercraft. The term "component part" does not 
include equipment or furnishings of any kind that are not attached to 
a watercraft, nor does it include consumable supplies. Thus, it does 
not include, among other things, bedding, table and kitchen wares, 
fishing nets, hooks, lines, floats, hand tools, ice, fuel or lubri- 
cants. 
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AMENDATORY SECTION (Amending WSR 23-14-002, filed 6/21/23, effective 
7/22/23) 


WAC 458-20-210 Sales of tangible personal property for farming— 
Sales of agricultural products by farmers. (1) Introduction. This 
rule explains the application of business and occupation (B&0), retail 
sales, and use taxes to the sale and/or use of feed, seed, fertilizer, 
spray materials, and other tangible personal property for farming. 
This rule also explains the application of B&O, retail sales, and lit- 
ter taxes to the sale of agricultural products by farmers. Farmers 
should refer to WAC 458-20-101 (Tax registration and tax reporting) to 
determine whether they must obtain a tax registration endorsement or a 
temporary registration certificate from the department of revenue 
(department). 
(a) Examples. This rule contains examples that identify a number 
of facts and then state a conclusion. These examples should be used 
only as a general guide. The tax results of other situations must be 
determined after a review of all facts and circumstances. 
(b) Other rules that may be relevant. Farmers and persons making 
sales to farmers may also want to refer to rules in the following list 
for additional information: 

(i) WAC 458-20-178 Use tax and the use of tangible personal prop- 


erty; 


(ii) WAC 458-20-209 Farming for hire and horticultural services 
performed for farmers; 

(iii) WAC 458-20-222 Veterinarians; 

(iv) WAC 458-20-239 Sales to nonresidents of farm machinery or 
implements, and related services; 

(v) WAC 458-20-243 Litter tax; and 

(vi) WAC 458-20-262 Retail sales and use tax exemptions for ( (ag 
)) farmworker housing. 

(2) Who is a farmer? A "farmer" is any person engaged in the 
business of growing, raising, or producing, on the person's own lands 
or on the lands in which the person has a present right of possession, 
any agricultural product to be sold. Effective July 1, 2015, a "farm- 
er" also includes eligible apiarists that grow, raise, or produce hon- 
ey bee products for sale, or provide bee pollination services. A 
"farmer" does not include a person growing, raising, or producing ag- 
ricultural products for the person's own consumption; a person selling 
any animal or substance obtained therefrom in connection with the per- 
son's business of operating a stockyard, slaughterhouse, or packing 
house; or a person in respect to the business of taking, cultivating, 
or raising timber. RCW 82.04.213. 

(3) What is an agricultural product? An "agricultural product" is 
any product of plant cultivation or animal husbandry including, but 
not limited to: A product of horticulture, grain cultivation, vermic- 
ulture, viticulture, or aquaculture as defined in RCW 15.85.020; plan- 
tation Christmas trees; short-rotation hardwoods as defined in RCW 
84.33.035; turf; or any animal, including, but not limited to, an ani- 
mal that is a private sector cultured aquatic product as defined in 
RCW 15.85.020, a bird, an insect, or the substances obtained from such 
animals. Effective July 1, 2015, "agricultural product" includes honey 
bee products. An "agricultural product" does not include animals de- 
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fined under RCW 16.70.020 as "pet animals." Effective June 12, 2014, 
RCW 82.04.213 excludes cannabis from the definition of "agricultural 
product." Cannabis is any product with a THC concentration greater 
than .3 percent. RCW 82.04.213. 

(4) Who is an eligible apiarist? An "eligible apiarist" is a per- 
son who owns or keeps one or more bee colonies and who grows, raises, 
or produces honey bee products for sale at wholesale and is registered 
under RCW 15.60.021. 

(5) What are honey bee products? "Honey bee products" are queen 
honey bees, packaged honey bees, honey, pollen, bees wax, propolis, or 
other substances obtained from honey bees. "Honey bee products" do not 
include manufactured substances or articles. RCW 82.04.213. 

(6) What is cannabis? "Cannabis" is any product with a THC con- 
centration greater than .3 percent. For additional information on can- 
nabis see RCW 69.50.101. 
(7) Sales to farmers. Persons making sales of tangible personal 
property to farmers are generally subject to wholesaling or retailing 
B&O tax, as the case may be, on the gross proceeds of sales. Sales of 
some services performed for farmers, such as installing or repairing 
tangible personal property, are retail sales and subject to retailing 
B&O tax on the gross proceeds of such sales. Persons making retail 
sales must collect retail sales tax from the buyer, unless the sale is 
specifically exempt by law. Refer to subsection (9) of this rule for 
information about specific sales tax exemptions available for sales to 
farmers. 

(a) Documenting wholesale sales. A seller must take and retain 
from the buyer a copy of the buyer's reseller permit, or a completed 
"Farmers' Certificate for Wholesale Purchases and Sales Tax Exemp- 
tions" to document the wholesale nature of any transaction. 

(b) Buyer's responsibility when the seller does not collect re- 
tail sales tax on a retail sale. If the seller does not collect retail 
sales tax on a retail sale, the buyer must pay the retail sales tax 
(commonly referred to as "deferred sales tax") or use tax directly to 
the department, unless the sale is specifically exempt by law. The ex- 
cise tax return does not have a separate line for reporting deferred 
sales tax. Consequently, deferred sales tax liability should be repor- 
ted on the use tax line of the buyer's excise tax return. If a defer- 
red sales tax or use tax liability is incurred by a farmer who is no 
required to obtain a tax registration endorsement from the department 
the farmer must report the tax on a "Consumer Use Tax Return" and re- 
mit the appropriate tax to the department. For detailed information 
regarding use tax see WAC 458-20-178. 

The Consumer Use Tax Return may be obtained by calling the de- 
partment's telephone information center at 360-705-6705. The return 
may also be obtained from the department's website at dor.wa.gov. 

(c) Feed, seed, seedlings, fertilizer, spray materials, and 
agents for enhanced pollination. Sales to farmers of feed, seed, seed- 
lings, fertilizer, spray materials, and agents for enhanced pollina- 
tion, including insects such as bees, to be used for the purpose of 
producing an agricultural product, whether for wholesale or retail 
sale, are wholesale sales. 
However, when these items are sold to consumers for purposes oth- 
er than producing agricultural products for sale, the sales are retail 
sales. For example, sales of feed to riding clubs, racetrack opera- 
tors, boarders, or similar persons who do not resell the feed ata 
specific charge are retail sales. Sales of feed for feeding pets or 
work animals, or for raising animals for the purpose of producing ag- 


ct ct 
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) 
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and spray material 
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ar 


A 
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i) What is 
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seed-like 
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grow cannabis. 

ii) What is fertili 


seed? 
seeding 
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growth. 
and veg 


plied directly 


t conten 
"Fertilizer" 
etable manures. 


able, 
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ered to 
grains, 


O 
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(A) 


market. 
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ed, and any other f 
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that are intended 


"Seed" 


te any insect, 


The term includes 


is 
or pl 
seedl 
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to the soil. 

(iv) What are spray materials? "Spray ma 
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to prevent, 
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ted materials, 
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ch is intended 
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to destroy, 


desiccan 
) Examples. 
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product produced for sale, 
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pleted 
emption 
as 
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that ar 
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sale Purchases and Sales Tax Exempt 
tracts with farmers to raise seed. 
provides the seed and agrees to purchase 
ts provide tha 
and the risk of crop loss is borne by 


The farmers must pay for d wh 


is any substance used as food 
or other insects, 
e and processed grains or mixtures thereof, hay and forages or 
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fish meal, 
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to sustain 
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and other similar sub- 
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r 
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make a direct nutrition- 
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the propagative portions of plants 
anting whether 
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true seed, bulbs, 
For purposes of 
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ts. 
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retail sales tax 
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es Tax Ex- 
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these pesticides 
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t ownership of the crop 
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the 
obtains a 
Certificate for 


s ' 


Wholesale Purchases and Sales Tax Exemptions from that farmer. 


(d) 
washes, whether 
harvest treatmen 
or decay are whol 

(e) Farming 
as machinery, 


taxes, 
and (9) 
able to farmers. 
(£) 
and containers, 
a container, 
therein are whole 


Chemical sprays or washes. 
to farmers or ot 
t of fruit for 


her persons, for the 


esale sales. 


equipment. 


machinery parts and repair, 
als are retail sales and subject to retailing 
unless specifically exemp 

of this rule for informa 


Packing materials and containers. 
or tangible personal property tha 
to a farmer who will sell the proper 


sale sales, 


tainers are not p 
farmers of binder 
ing B&O tax. Howe 
farmer who wil 


ject to retailing 


u 


ver, 


B&O and re 


the farmer's live 


(g) 


twine to a farmer for binding bal 


stock are r 


Purchases for dual purposes. 


twine for binding bales of hay 
wrappers for fruit and vegetables to be sold are subject 
sales of packing materials and con 
l use the items as a consumer are retail sal 


Sales to farmers of farm 
tools, and 


t by law. 
tion about sal 


eS tax 
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t w 


Sales of chemical 


the prevention of scal 


Refer to subsections 


sprays or 
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d, fungus, mold, 
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ing equipmen 
cleaning ma 


B&O and retail sales 


(7) (i) 


exemptions avail- 


es of packing materials 


ill become part of 


CY 


provided the packing ma 


to intervening use by the farmer. 
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Thus, sales to 
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tail sales taxes. Thus, 
es of hay that will 
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A buyer normal 
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will be sold or 
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tainers to a 
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sales of binder 

be used to feed 
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who is unable to determine at the 


ular proper 
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should not give a copy of its reseller permit for any part of 
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provide a copy of its reseller permit for the entire purchase. 
the term "principally" means grea 
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50 percent. 
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cipal 
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wh 


time of purchas 


ty purchased will be consumed or resold mus 
e of his or her business. 


sumes the articles in qu 
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If a buyer makes a purchase for dual purposes and does no 


ther the partic- 
t purchase ac- 
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ion, the buyer 
the pur- 
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A 


t give a 


copy of their reseller permit for any of the purchase and thereafter 
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amount for tax pa 


regarding purchases for dual purposes and the 
paid at source" deduc 
Potential deferred sales tax liability. 
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copy of its resell 
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remit the tax directi 
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this subsection, 
regarding deferre 
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of hay. 
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for binding bales 
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Exemptions 
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tax 
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bal 
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the grower, 
the packer's warehouse. 
bin rentals do not consti 
farmer wher 
the receiving, 
charges are income to 
The packer, 
tax on the purchase or u 
taxability 


fruit 
bins to 
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use in 


fruit. 


sales or use 
regarding the 
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sales of frui 


Washington State Register, 


sales tax on 
used to feed 
to the department. 
"Fruit bin rentals" by fruit packers. 
charges to farmers for various services related 
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sor 
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tute 
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the binder twine used for binding bales of 
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uit packers often 
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The pac 
for 
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the 
of 


ntrol of 
d storing 


eventual st 
to farmers 
tangible personal 


to the 


livers the 
orage in 
for such 
property 
packer for 
fruit. These 


de 


he receipt or storage of 


Ss, is subjec 
e bins. For 


to retail 


information 


cooperative marketing as- 


agents for ol 


thers in the 


(i) Machinery and equipment used directly in a manufacturing op- 


eration. Mach 
eration by a 
taxes provided that all 
2565 and 82.12.02565. 
e M&E exemption. 


and use 
met. RCW 
referred 


manu 


82.08.0 
to as th 


ucts tha 
quisi 
tu 
458-2 


(8) 


esal 


whol 


tion of mach 
ring operation. 
0-13601. 

Sales by farmers. 


they h 


pol 
qualify 
facture 
raised, 
porting 


e sales of agricultural products. 
lination services provided 
for the exemption provided by RCW 82.04.330. 
products using agricultural p 
or produced sho 
nformation. 

Farmers are subjec 
cultural produci 


i 


inery and equipment 


used directly in a manufacturing op- 


facturer or processor for hire is exempt from sales 


ave grown, 
manufacturing process may be ent 


uld refer to 


raised, 


to retailing 


(b) 


requirements for 


These e 


the exemptions are 
xemptions are commonl 
Farmers who use agricultural prod- 
or produced as ingredients ina 

titled to the M&E exempt 
inery and equipment used directly in 
For more information on 


y 


tion on the ac- 
their manufac- 
the M&E exemption see WAC 


Farmers are not subject to B&O tax on 
Effective July 1, 
to farmers by eligible apiarists also 


2015, bee 


Farmers who manu- 


roducts that they have grown, 


of 


B&O tax 


ts and retailing or wholesaling B&O 


this subsection for tax-re- 


on retail sales of agri- 


tax on 


sales of 


nonagricultural products, as the case may be, unless specifically ex- 
empt by law. Also, B&O tax applies to sales of agricultural products 
that the seller has not grown, raised, or produced on the seller's own 
land or on land in which the seller has a present right of possession, 
whether these products are sold at wholesale or retail. Likewise, B&O 
tax applies to sales of animals or substances derived from animals in 
connection with the business of operating a stockyard, slaughterhouse, 


(a) 


tax. 


products that are exempt 
82.19.050. 


or packing house. 
B&O tax credit 
od is under a 
business B&O 
Litter tax. 
including food for human or pe 
RCW 82.19.020. 


tax 


Farmers may be eligible to 


if the amount of B&O t 
certain amount 


For mor 


ax 


liabil 


claim a small business 


e inform 
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Thus, 
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the small 
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are subjec 
to sales of 


RCW 82.04.330. 
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sales of agricultural products but are liable 
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tute food for human or pet c 
ufacture products for use an 


liable for litter tax measur 
tured. For more information 
and WAC 458-20-243. 

Example 5. RD Orchards 
apples are sold at wholesale 
fruit stand from which it se 


onsumption. In addition, farmers that man- 
d consumption within this state (e.g., a 


farmer who produces wine from grapes that the farmer has grown) may be 


ed by the value of the products manufac- 
about the litter tax see chapter 82.19 RCW 


(RD) grows apples at its orchards. Most 
, but RD operates a seasonal roadside 
lls apples at retail. The wholesale sales 


of apples are exempt from bot 
of apples are subject to ret 


h B&O and litter taxes. The retail sales 
ailing B&O and litter taxes but are exempt 


from sales tax because the apples are sold as a food product for human 


consumption. Refer to subsec 
tion about the retail sales 
products for human consumpti 


tion (9) (d) of this rule for more informa- 
tax exemption applicable to sales of food 
on. 


(b) Farmers using agricultural products in a manufacturing proc- 


ess. The B&O tax exemption p 
any person selling manufactu 
who manufacture products usi 
grown, raised, or produced a 
value of products manufactur 
products at retail or wholes 
generally subject to the ret 
may be. In such cases, a mul 
available. Refer to WAC 458- 
hire, fabricating) and WAC 4 
its), respectively, for more 
tax and the MATC. 


rovided by RCW 82.04.330 does not apply to 
red substances or articles. Thus, farmers 
ng agricultural products that they have 
re subject to manufacturing B&O tax on the 
ed. Farmers who sell their manufactured 
ale in the state of Washington are also 
ailing or wholesaling B&O tax, as the case 
tiple activities tax credit (MATC) may be 
20-136 (Manufacturing, processing for 
58-20-19301 (Multiple activities tax cred- 
information about the manufacturing B&O 


(1) Manufacturing fresh fruits and vegetables. RCW 82.04.4266 


provides a B&O tax exemption 
vegetables by canning, prese 
ing fresh fruits or vegetabl 
and "vegetables" does not in 
Wholesale sales of fres 
frozen, processed, or dehydr 
who transport the goods out 

business are also eligible f 
preserve records for the per 


to persons manufacturing fresh fruits or 
rving, freezing, processing, or dehydrat- 
es. For purposes of this rule, "fruits" 
clude cannabis. 
h fruits or vegetables canned, preserved, 
ated by the seller and sold to purchasers 
of this state in the ordinary course of 

or this exemption. A seller must keep and 
iod required by RCW 82.32.070 establishing 


that the purchaser transport 
(A) A person claiming 


ed the goods out of Washington state. 


the exemption must file a complete annual 


tax performance report with 
dition, persons claiming thi 


more information on reportin 
RCW 82.32.808. 

(B) RCW 82.04.4266 is s 
at which time the preferenti 


apply. 


the department under RCW 82.32.534. In ad- 
s tax preference must report the amount of 


the exemption on their monthly or quarterly excise tax return. For 


g requirements for this tax preference s 


cheduled to expire July 1, ((2025)) 2035, 
al B&O tax rate under RCW. 82.04.260 will 


(ii) Manufacturing dairy products. RCW 82.04.4268 provides a B&O 


tax exemption CO persons man 


ucts include milk, buttermil 
and also include by-products 
such as whey and casein. 

The exemption also appl 
products to purchasers who t 
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in the ordinary course of business and, until July 1, 2025, to pur- 
chasers who use such dairy products as an ingredient or component in 
the manufacturing of a dairy product in Washington state. Unlike the 
exemption for certain wholesale sales of fresh fruits or vegetables 
(see (b)(i) of this subsection), the exemption for sales of qualifying 
dairy products does not require that the sales be made at wholesale. 

A seller must keep and preserve records for the period required 
by RCW 82.32.070 establishing that the purchaser transported the goods 
out of Washington state or the goods were sold to a manufacturer for 
use aS an ingredient or component in the manufacturing of a dairy 
product in Washington state. 
(A) A person claiming the exemption must file a complete annual 
tax performance report with the department under RCW 82.32.534. In ad- 
dition, persons claiming this tax preference must report the amount of 
the exemption on their monthly or quarterly excise tax return. For 
more information on reporting requirements for this tax preference s 
RCW 82.32.808. 

(B) RCW 82.04.4268 is generally scheduled to expire July 1, 
((2025)) 2035, at which time the preferential B&O tax rate under RCW 
82.04.260 will apply. The exemption for sales of dairy products to 
purchasers who use such dairy products as an ingredient or component 
in the manufacturing of a dairy product in Washington state expires 
July 1, 2025. 


weight—er—velime-) ) 
(c) Raising cattle for wholesale sale. RCW 82.04.330 provides a 


B&O tax exemption to persons who raise cattle for wholesale sale pro- 
vided that the cattle are held for at least 60 days prior to the sale. 
Persons who hold cattle for fewer than 60 days before reselling the 
cattle are not considered to be engaging in the normal activities of 
growing, raising, or producing livestock for sale. 
Example 6. A feedlot operation purchases cattle and feeds them 
until they attain a good market condition. The cattle are then sold at 
wholesale. The feedlot operator is exempt from B&O tax on wholesale 
sales of cattle if it held the cattle for at least 60 days while they 
were prepared for market. However, the feedlot operator is subject to 
wholesaling B&O tax on wholesale sales of cattle held for fewer than 
60 days prior to the sale. 
(d) B&O tax exemptions available to farmers. In addition to the 
exemption for wholesale sales of agricultural products, several other 
B&O tax exemptions available to farmers are discussed in this subsec- 
tiOn: 


(i) Growing, raising, or producing agricultural products owned by 
other persons. RCW 82.04.330 exempts amounts received by a farmer for 
growing, raising, or producing agricultural products owned by others, 
such as custom feed operations. 

Example 7. A farmer is engaged in the business of raising cattle 
owned by others (commonly referred to as "custom feeding"). After the 
cattle attain a good market condition, the owner sells them. Amounts 
received by the farmer for custom feeding are exempt from B&O tax un- 
der RCW 82.04.330, provided that the farmer held the cattle for at 
least 60 days. Farmers are not considered to be engaging in the activ- 
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ity of raising cattle for sale unless the cattle are held for at least 


60 days wh 
subsection.) 
(ii) 
82.04.337 
shipped ou 
have been 
However, 
amounts ch 
(iii) 


ile the cattl 


exempts amount 


ar 


tside the s 
processed into extract, 
the processor or warehouser of such products is not exempt on 
arged for processing or warehousing such products. 

Sales of hatching eggs or poultry. RCW 82.04.410 exempts 
amounts received for the sale of hatching eggs or poul 


ta 


prepared for market. 


P 


producing hatching eggs or poultry, 
are for use in the production for sale of poultry or poultry products. 


(9) 


use tax exemptions availabl 
personal property at retail 
buyer to provide the sel 
subsection (10) of 


emption certificates. 


(a) 


(b) 


of semen used in 
taxes. 
Feed for livestock at public livestock markets. RCW 
82.12.0296 exempt the sale and use of feed to be con- 
t a public livestock market from retail sales and 


sales and use 
(c) 
82.08.0296 and 


sumed by livestock at 


Pollen. 
of pollen from ret 


the artificial 


Retail sales tax and use tax exemptions. 
vides information about a number of retail sales 
e to farmers and persons buying tangible 

from farmers. 
ller with an exemption certificate. 
this rule for additional information regarding ex- 


ins 


(See (c) of this 


Processed hops shipped outside Washington for first use. RCW 
ts received by hop growers or dealers for hops 
te of Washington for first use, 


if those hops 


ellets, or powder in this state. 


try by farmers 
tural products 


when these agricul 


This subsection pro- 
tax and corresponding 


Some exemptions require the 
Refer to 


RCW 82.08.0277 and 82.12.0273 exempt the sale and use 
tail sales and use taxes. 
Semen. RCW 82.08.0272 and 82.12.0267 exempt 


the sale and use 
emination of livestock from retail 


use taxes. 

(d) Food products. RCW 82.08.0293 and 82.12.0293 exempt the sale 
and use of food products for human consumption from retail sales and 
use taxes. These exemptions also apply to the sale or use of livestock 
for personal consumption as food. For more information about food 
products that qualify for this exemption see WAC 458-20-244. 


(e) Auction sales of farm property. RCW 82.08.0257 and 82.12.0258 


exempt from retail 
cluding household goods, 
the property is purchased from a farmer, 
an auction sale h 


tivity, if 
82.04.213, at 


farm. Effectiv 


(£) 


Jun 
sonal property used by a person 
Poultry. RCW 82.08.0267 and 82.12.0262 exempt 


12, 2014, 


sales and us 


su 


retail sales tax under RCW 82.0 
See subsection 
Leases of irrigation equipment. RCW 82.08.0288 and 82.12.0283 


tax. 
(g) 


taxes th 
for sale of poultry or poultry 
Example 8. A poultry hatch 
lting poultry are sold to egg producers. 


sale an 


(8) (d) (iii) 


sales and use taxes tangible personal property, 
which has been used in conducting a farm ac- 


in- 


as defined in RCW 


eld or conducted by an auctioneer on a 
these exemptions do not apply to per- 


in 


the production of cannabis. 
from retail 


d use of poultry used in the production 
products. 


ery produces poultry from eggs. 


(00) 


£02 
of 


exempt the lease or use of irrigati 


use taxes, 
(i) 
of irrigating 
(ii) The 
tion equipment; 
(iii) 
or in part; 


but only if: 
The lessor purchased the 
land controlled by 
lessor has paid retail sales or use tax upon 
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The irrigation equipment is 
part of 
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(v) 
dental 
such 


lan 
(h) 


the sale and use of beef and dairy cattle, 
g an agricultural product, 

Example 9. John 
cattle for sale. 
cep, 


producin 


hogs, sh 


on 


(d) 


(1) 


Effectiv 
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Beef and 


82.12.0261 exempt 


16.36.005, 


He 
and goats. 
a farm are exempt from retail sales tax. 
retail sales tax on all retail sales of sheep, 
the sales qualify for either the food prod 
of this subsection, 
breeding purposes described in this subsection 
Livestock 


for breeding purposes wher 


June 12, 2014, the irrigation equipment is not 
and 


leased to the lessee as an inci- 


the lease of the underlying land and is used solely on 


dairy cattle. RCW 82.08.0259 and 82.12.0261 exempt 
to be used by a farmer in 
from retail sales and use taxes. 
operates a farm where he raises beef and dairy 
lso raises other livestock for sale including 
John's sales of beef and dairy cattle for use 
However, John must collect 
goats, and hogs unless 
ucts exemption described in 
or the exemption for sales of livestock for 
(9) (i) of this rule. 
for breeding purposes. RCW 82.08.0259 and 

the sale or use of livestock, as defined in RCW 

the animals are registered in a 


a 


nationally recognized breed association from retail sales and use tax- 


es. 


Example 10. ABC Farms raises and sells quarter horses registered 
in the American Quarter Horse Association (AQHA). Quarter horses are 


generally recognized as a definite breed of horse, 
nationally recognized breed association. 


and the AQHA is a 


Therefore, ABC Farms is not 


required to collect sales tax on retail sales of quarter horses for 


breeding 


tion certificat 


(j) 


exempt from ret 


purposes, 


provided it receives and retains a completed exemp- 


te from the buyer. 
Bedding materials for chickens. RCW 82.0 
tail sales and us 


8.920 and 82.12.920 
to and use of bedding 


taxes the sal 


materials by farmers to accumulate and facilitate the removal of 


chicken manure, 
as agricultural products. 

(i) What are bedding materials? "Bedding materials" are wood 
sawdust, 


shavings, 
(ii) 
for sal 


straw, 
Example 
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RCW 82.08.890 


and 82.12.890 provide retail sales and use tax exemptions for the sale 
to or use by eligible persons of: 


(i) Qualifying livestock nutrient management equipment; 

(ii) Labor and services rendered in respect to installing, re- 
pairing, cleaning, altering, or improving qualifying livestock nu- 
trient management equipment; and 

(iii) Labor and services rendered in respect to repairing, clean- 
ing, altering, or improving qualifying livestock nutrient management 
facilities, or to tangible personal property that becomes an ingredi- 
ent or component of qualifying livestock nutrient management facili- 
ties in the course of repairing, cleaning, altering, or improving such 
facilities. 

(iv) Nonqualifying labor and services. This subsection 
(9) (m) (iii) of this rule does not include the sale of or charge made 
for labor and services rendered in respect to the constructing of new, 


or replacin 


agement facilities, 


g previously existing, 
or tangible personal property 


qua] 


lifying livest 


tock nutrient man- 


that becomes an in- 


gredient or component of qualifying livestock nutrient management fa- 
cilities during the course of constructing new, or replacing previous- 
ly existing qualifying livestock nutrient management facilities. 

(v) Nutrient management plan must be certified or approved. The 
exemptions provided by RCW 82.08.890 and 82.12.890 apply to sales made 
after the livestock nutrient management plan is: 

(A) Certified under chapter 90.64 RCW; 

(B) Approved as part of the permit issued under chapter 90.48 
RCW; or 

(C) Approved by a conservation district and who qualifies for the 
exemption provided under RCW 82.08.855. ( (Hffective Fone 2044, the 
moved.)) A Farmers' Certificate for Wholesale Purchases and Sales Tax 
Exemptions should be completed and provided to the seller. In lieu of 


the exemption certificat 


te, 


a seller may capture the rel 


levant data ele- 


ments as al 


lowed under 


the streamlined sales and use tax agreement. 


The seller 
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tion and has a nutrient manage- 
t plan approved by a conservation district as meeting nat 
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source conservation service field office technical guide standards and 
who qualifies for the exemption provided under RCW 82.08.855. 

(D) "Handling and treatment of livestock manure" means the activ- 
ities of collecting, storing, moving, or transporting livestock man- 
ure, separating livestock manure solids from liquids, or applying 
livestock manure to the agricultural lands of an eligible person other 
than through the use of pivot or linear type traveling irrigation sys- 
tems. 


(E) "Permit" means either a state waste discharge permit or a Na- 
tional Pollutant Discharge Elimination System permit, or both. 

(F) "Qualifying livestock nutrient management equipment" means 
the tangible personal property listed below for exclusive use in the 
handling and treatment of livestock manure, including repair and re- 
placement parts for the same equipment: 


Aerators 

Agitators 

Augers 

Conveyers 

Gutter cleaners 

Hard-hose reel traveler irrigation systems 
Lagoon and pond liners and floating covers 
Loaders 

Manure composting devices 

Manure spreaders 

Manure tank wagons 

Manure vacuum tanks 

Poultry house cleaners 

Poultry house flame sterilizers 
Poultry house washers 

Poultry litter saver machines 

Pipes 

Pumps 

Scrapers 

Separators 

Slurry injectors and hoses 
Wheelbarrows, shovels, and pitchforks. 


(G) "Qualifying livestock nutrient management facilities" means 
the exclusive use in the handling and treatment of livestock manure of 
the facilities listed below: 


Flush systems 

Lagoons 

Liquid livestock manure storage structures, such as concrete 
tanks or glass-lined steel tanks 

Structures used solely for dry storage of manure, including roo- 
fed stacking facilities. 


(n) Anaerobic digesters (effective July 1, 2018). 

(i) RCW 82.08.900 and 82.12.900 provide retail sales and use tax 
exemptions for purchases and uses by eligible persons: 

(A) In respect to equipment necessary to process biogas from a 
landfill into marketable coproducts including, but not limited to, bi- 
ogas conditioning, compression, and electrical generation equipment, 
or to services rendered in respect to installing, constructing, re- 
pairing, cleaning, altering, or improving equipment necessary to proc- 
ess biogas from a landfill into marketable coproducts; and 
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(B) Establishing or operating anaerobic digesters or to services 
rendered in respect to installing, constructing, repairing, cleaning, 
altering, or improving an anaerobic digester. The exemptions include 
sales of tangible personal property that becomes an ingredient or com- 
ponent of the anaerobic digester. Anaerobic digester means a facility 
that processes organic material into biogas and digestate using micro- 
organisms in a decomposition process within a closed, oxygen-free con- 
tainer as well as the equipment necessary to process biogas or diges- 
tate produced by an anaerobic digester into marketable coproducts in- 
cluding, but not limited to, biogas conditioning, compression, nu- 
trient recovery, and electrical generation equipment. 


(ii) ((Bxemption—eertifieate._tfifective duly 24,2615, eligibie 


+>) ) Records retention and exemption certificate. Persons 
claiming the exemptions under RCW 82.08.900 and 82.12.900 must keep 
records necessary for the department to verify eligibility. Sellers 
may make tax exempt sales only if the buyer provides the seller with a 
completed Farmers' Certificate for Wholesale Purchases and Sales Tax 


Exemptions, and the seller retains a copy of the certificate for its 
files. See subsection (10) of this rule for where to find an exemption 
certificate. 

(o) (1) Anaerobic digesters (effective until ( (dutyt,2018)) Jan- 


uary 1, 2029). RCW 82.08.900 and 82.12.900 provide retail sales and 
use tax exemptions for purchases and uses by eligible persons estab- 
lishing or operating anaerobic digesters or to services rendered in 
respect to installing, constructing, repairing, cleaning, altering, or 
improving an anaerobic digester. The exemptions include sales of tan- 
gible personal property that becomes an ingredient or component of the 
anaerobic digester. The anaerobic digester must be used primarily 


(more than 50 percent measured by volume or weight) to treat livestock 
manure. Anaerobic digester is a facility that processes manure from 
livestock into biogas and dried manure using microorganisms in a de- 
composition process within a closed, oxygen-free container. 


( ({+} Bxemption_eertifieate._eifective Juby 44, 2015, etigibte 


=)) 

(ii) Records retention and exemption certificate. Persons claim- 
ing the exemptions under RCW 82.08.900 and 82.12.900 must keep records 
necessary for the department to verify eligibility. Sellers may make 
tax exempt sales only if the buyer provides the seller with a comple- 
ted Farmers' Certificate for Wholesale Purchases and Sales Tax Exemp- 
tions, and the seller retains a copy of the certificate for its files. 
See subsection (10) of this rule for where to find an exemption cer- 
tificate. 

(p) Animal pharmaceuticals. RCW 82.08.880 and 82.12.880 exempt 
from retail sales and use taxes the sale of and use of certain animal 
pharmaceuticals when sold to, or used by, farmers or veterinarians. To 
qualify for the exemption, the animal pharmaceutical must be adminis- 
tered to an animal raised by a farmer for the purpose of producing an 
agricultural product for sale. In addition, the animal pharmaceutical 
must be approved by the United States Department of Agriculture (USDA) 
or the United States Food and Drug Administration (FDA). 
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(i) Who is a veterinarian? A "veterinarian" means a person who is 
licensed to practice veterinary medicine, surgery, or dentistry under 
chapter 18.92 RCW. 

(ii) How can I determine whether the FDA or USDA has approved an 
animal pharmaceutical? The FDA and USDA have an established approval 
process set forth in federal regulations. The FDA maintains a list of 
all approved animal pharmaceuticals called the "Green Book." The USDA 
maintains a list of approved biotechnology products called the "Vet- 
erinary Biologics Product Catalogue." Pharmaceuticals that are not on 
either of these lists have not been approved and are not eligible for 
the exemption. 

(iii) Example 17. Dairy Farmer purchases sterilizing agents. The 
terilizing agents are applied to the equipment and facilities where 
airy Farmer's cows are milked. Dairy Farmer also purchases teat dips, 
ntiseptic udder washes, and salves that are not listed in either the 
DA's Green Book of approved animal pharmaceuticals or the USDA's Vet- 
erinary Biologics Product Catalogue of approved biotechnology prod- 
ucts. The purchases of sterilizing agents are not exempt as animal 
pharmaceuticals because the sterilizing agents are not administered to 
animals. The teat dips, antiseptic udder washes, and salves are like- 
wise not exempt because they have not been approved by the FDA or US- 
DA. 


mH Iun 


(iv) What type of animal must the pharmaceutical be administered 
to? As explained above, the exemptions are limited to the sale and use 
of animal pharmaceuticals administered to an animal that is raised by 
a farmer for the purpose of producing an agricultural product for 
sale. The conditions under which a farmer may purchase and use tax-ex- 
empt animal pharmaceuticals are similar to those under which a farmer 
may purchase and use feed at wholesale. Both types of purchases and 
uses require that the particular product be sold to or used by a farm- 
er (or a veterinarian in the case of animal pharmaceuticals), and that 
the product be given or administered to an animal raised by a farmer 
for the purpose of producing an agricultural product for sale. 

(v) Examples of animals raised for the purpose of producing agri- 
cultural products for sale. For purposes of the exemptions, the fol- 
lowing is a nonexclusive list of examples of animals that are being 
raised for the purpose of producing an agricultural product for sale, 
presuming all other requirements for the exemption are met: 

(A) Horses, cattle, or other livestock raised by a farmer for 


sale; 


(B) Cattle raised by a farmer for the purpose of slaughtering, if 
the resulting products are sold; 

(C) Milk cows raised and/or used by a dairy farmer for the pur- 
pose of producing milk for sale; 

(D) Horses raised by a farmer for the purpose of producing foals 
for sale; 

E) Sheep raised by a farmer for the purpose of producing wool 
for sale; and 

(F) "Private sector cultured aquatic products" as defined by RCW 
15.85.020 (e.g., salmon, catfish, and mussels) raised by an aquatic 
farmer for the purpose of sale. 

(vi) Examples of animals that are not raised for the purpose of 
producing agricultural products for sale. For purposes of the exemp- 
tions, the following nonexclusive list of examples do not qualify be- 
cause the animals are not being raised for the purpose of producing an 
agricultural product for sale: 


~ 
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(A) Cattle raised for the purpose of slaughtering if the result- 
ing products are not produced for sale; 

(B) Sheep and other livestock raised as pets; 

(C) Dogs or cats, whether raised as pets or for sale. Dogs and 
cats are pet animals; therefore, they are not considered to be agri- 
cultural products. (See subsection (3) of this rule); and 

(D) Horses raised for the purpose of racing, showing, riding, and 
jumping. However, if at some future time the horses are no longer 
raised for racing, showing, riding, or jumping and are instead being 
raised by a farmer for the purpose of producing foals for sale, the 
exemption will apply if all other requirements for the exemption are 
met. 


(vil) Do products that are used to administer animal pharmaceuti- 
cals qualify for the exemption? Sales and uses of products that are 
used to administer animal pharmaceuticals (e.g., syringes) do not 
qualify for the exemptions, even if they are later used to administer 
a tax-exempt animal pharmaceutical. However, sales and uses of tax-ex- 
empt animal pharmaceuticals contained in a product used to administer 
the animal pharmaceutical (e.g., a dose of a tax-exempt pharmaceutical 
contained in a syringe or cotton applicator) qualify for the exemp- 
tion. 


(q) Replacement parts for qualifying farm machinery and equip- 
ment. RCW 82.08.855 and 82.12.855 exempt from retail sales and use 
taxes sales to and uses by eligible farmers of replacement parts for 
qualifying farm machinery and equipment. Also included are: Labor and 
services rendered during the installation of repair parts; and labor 
and services rendered during repair as long as no tangible personal 
property is installed, incorporated, or placed in, or becomes an in- 
gredient or component of the qualifying equipment other than replace- 
ment parts. 

(i) The following definitions apply to this subsection: 

(A) "Eligible farmer" as defined in RCW 82.08.855(4). 

(B) "Qualifying farm machinery and equipment" means machinery and 
equipment used primarily by an eligible farmer for growing, raising, 
or producing agricultural products, and effective July 1, 2015, pro- 
viding bee pollination services, or both. 

(C) "Qualifying farm machinery and equipment" does not include: 


e Vehicles as defined in RCW 46.04.670, other than farm tractors 
as defined in RCW 46.04.180, farm vehicles and other farm implements. 
"Farm implements" means machinery or equipment manufactured, designed, 
or reconstructed for agricultural purposes and used primarily by an 
eligible farmer to grow, raise, or produce agricultural products, but 
does not include lawn tractors and all-terrain vehicles; 

e Aircraft; 

e Hand tools and hand-powered tools; and 

e Property with a useful life of less than one year. 


(D) "Replacement parts" means those parts that replace an exist- 
ing part, or which are essential to maintain the working condition, of 
a piece of qualifying farm machinery or equipment. Paint, fuel, oil, 
hydraulic fluids, antifreeze, and similar items are not replacement 
parts except when installed, incorporated, or placed in qualifying 
farm machinery and equipment during the course of installing replace- 
ment parts as defined here or making repairs as described above in (p) 
of this subsection. 

(ii) Records retention and exemption certificate. ( (Priexte—Fime 
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